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bem is the story of the world’s largest bank, and the amaz- 
ing careers of the Gianninis, father and son, who trampled 
on old-fashioned conventions to make Bank of America not 
only a mighty institution but the servants of millions of plain 
people as well. 

With headquarters in San Francisco, Amadeo Peter Giannini 
began his Bank of Italy with numbers of small farmers of 
Italian descent. After the great fire and earthquake of 1906, 
bigger banks were forced to close—but Giannini set up two 
planks on the Washington Street wharf and continued to build 
new business. By 1930, when the name changed to Bank of 
America, he had blazed a trail up and down California, devel- 
oping local agriculture and commerce through his system of 
strong branch banks. With unwavering faith in the impor- 
tance of the ordinary depositor, Giannini launched a new force 
in financial history, and sustained it in battle against govern- 
ment officials and the titans of Wall Street. He talked on 
equal terms with railroad barons, fishermen, cabinet officers 
and millionaires. Always ahead of the times, Bank of 
America went on to outstrip the vast financial empires of 
the East. 


Today with five million accounts and over eight billion dol- 
lars in assets, Bank of America is proof of the soundness of 
those policies. 
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Business Development 


for 


Commercial Banks 


by Gould R. Kardashian 


N this book Mr. Kardashian, who is a commercial 

banker, gives specific information on how to or- 
ganize a bank’s sales department and how to select 
its operating head; how to recruit and train its staff; 
how to constantly improve the quality of its selling 
effort and how to adapt its program to various stages 
in the business cycle. 


While this book was written with the metropolitan 
bank in mind it should be of equal value to the 
smaller bank for even the smaller banks, while they 
may not be big enough for a special selling depart- 
ment, still have to sell their services and should be 
thoroughly familiar with the principles involved 
in bank selling. 

The author has been studying this problem for a 
long time. Not only has he had a great deal of per- 
sonal experience in this type of work but has dis- 
cussed the problems involved with many of the most 
successful specialists in this field. 


in five days and pay nothing. 
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ESTATE PLANNER’S 
HANDBOOK 





by Mayo A. Shattuck and 
James F. Farr 


Including for the first time a collection 
of annotated forms of wills and trusts 


The first edition of this book has been 
the standard guide for estate planners. 
Now, all sections of the work have been 
re-examined and revised to give you the 
most up-to-date, authoritative, step-by- 
step coverage of all aspects of estate 
planning. 


The broad scope of the Handbook is 
sufficient assurance of its practical value. 
The following special features increase 
its usefulness: 


A newly added collection of an- 
notated forms (204 pages), including, 
among others, a simple will and codicil, 
wills with a variety of family trust pro- 
visions, a will and revocable trust em- 
ploying the pour-over technique, and 
two stock purchase agreements and trusts. 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, with 
special emphasis on the marital deduc- 
tion. 


Expanded treatment of life insur- 
ance, and particularly business insur- 
ance trusts. 


This valuable work is the result of a 
vast amount of practical, firsthand ex- 
perience in all aspects of estate planning. 
The authors worked together for fifteen 
years and devoted most of their time in 
practice to problems in the field. Mr. 
Farr, who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 


Practical answers to questions relating to — use of life insurance @ in- 
surance options © business insurance trusts © key man insurance © use of wills in 
family and business plans ¢ will provisions © revocable trusts © selection of 
trustees © trustee's management powers ® prudent man investment rule © account- 
ings ® taxation of revocable and irrevocable trusts, of life insurance, and of powers 
of appointment © the marital deduction ¢ drafting © what state laws apply to 
trusts ¢ death of major stockholder ¢ and many other topics 
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Accounting for Federal Deposit Insurance 
Assessments 


by WILLIAM G. LOEFFLER 
Controller, Federal Deposit Insurance Corporation 


The original Federal Deposit Insurance Act was passed 
by the Congress on June 16, 1933 and bank depositors were 
afforded protection of their deposits by means of insurance on 
a national scale beginning January 1, 1934. 


This was known as the Temporary Federal Deposit Insur- 
ance Fund under which insured banks paid assessments based 
on insured deposits which were then limited to $2,500 for any 
one account. That Act provided that a Permanent Deposit In- 
surance Fund would be created as of July 1, 1934 and banks 
would contribute to the Fund by subscribing to stock in the 
Corporation on the basis of one-half of one per cent of their 
total deposit liabilities. 


In June of 1934, the Act was amended to postpone the op- 
erative date of the Permanent Fund to July 1, 1935. However, 
the insurance limitation of $2,500 was increased to $5,000 effec- 
tive July 1, 1934. In October 1934 the banks were required to 
adjust their assessments to the new insurance limits. In June 
of 1935 the Congress extended the Temporary Insurance Fund 
from June 80, 1935 to August 31, 1935. 


In August of 1935, the Congress passed and the President 
approved the Permanent Deposit Insurance Fund which be- 
came effective on August 28, 1935. This Act revised the entire 


Editor’s Note: Address of Mr. Loeffler before the Pennsylvania Bankers Association, Bank 
Operations Clinic, Philadelphia, Pennsylvania, February 4, 1954. 
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deposit insurance law and made substantial changes in the char- 
acter of the permanent plan of insurance originally enacted 
June 16, 1933. Each bank continuing to be insured under the 
Permanent Fund received credits toward future assessments in 
an amount equal to 100 per cent of the assessments paid into 
the Temporary Fund. 


One of the greatest changes between the provisions of law 
for the Temporary Fund and the Permanent Fund affected 
the method of computing assessments. The assessment rate for 
the Permanent Fund was fixed at one-twelfth of one per cent 
per annum, payable semi-annually, based on the average daily 
deposit liabilities less certain allowable deductions. This made 
it necessary for all insured banks to keep daily records of all 
the items entering into the assessment base, including compu- 
tations of outstanding drafts and the segregation of checks and 
other negotiable instruments not credited to deposit accounts 
from those that were credited to deposit accounts. These two 
items, I feel certain, were probably the most time-consuming 
and irritating requirements with which the banks had to com- 
ply and were eliminated in the revised Act. 


The Act, under which the Federal Deposit Insurance Cor- 
poration now operates, became effective September 21, 1950. 
It was beneficial to depositors by raising the insurance protec- 
tion from $5,000 to $10,000. In regard to assessments, it was 
especially beneficial to insured banks, commencing on January 
1, 1951, by reducing the number of base days from 865 each 
year to four; by eliminating the requirements for computing 
outstanding drafts and for the segregation of non-deposit items 
in clearing; and under the provisions of Section 7(d) by which 
each insured bank annually receives a pro rata credit of the 
“net assessment income” of the Corporation. The banks re- 
ceived a pro rata credit for assessments which became due dur- 
ing the year ending December 31, 1950. 


The subject of this paper is covered, insofar as the basic 
legislatibn is concerned, in Section 7 of the Act of 1950. It is 
complete in four short pages which can be read in as many 
minutes, but the time spent in analyzing and discussing, and 
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interpreting, and drafting regulations, has taken countless 
hours, and countless additional hours will be used the same way. 

Assessments are required to be computed and paid semi- 
annually, based on the average of the assessment base as of the 
close of business on two days in each six-month period 
—namely, March 81 and June 380 for one period, and Septem- 
ber 80 and December 81 for the other. If a base day falls on a 
holiday or other non-business day, the assessment base day then 
becomes the preceding business day. 

The assessment base is the liability of the bank for deposits 
less certain allowable deductions and certain permissible exclu- 
sions. 

The Corporation furnishes a work sheet form known as a 
Tabulation of Assessment Base for summarizing the assess- 
ment base which must be retained by the bank as a permanent 
record. There also is furnished a form known as a Certified 
Statement on which is reported the assessment base and the 
computed assessments. 

Since this latter form, the Certified Statement, is the one 
sent to the office of the Corporation, I will use it for the se- 
quence of discussion. 

The first item to be reported on the Certified Statement is 
total deposit liabilities. This item must include all of the de- 
posit liabilities of the reporting bank as defined in Section 3 
(paragraph L) of the Act and in the prescribed regulations of 
the Corporation with the exception of certain exclusions. 

Deposit liabilities, as specified in the Act, include the bal- 
ances in commercial, checking, savings, time or thrift accounts, 
or evidenced by a certificate of deposit, and trust funds held by 
a bank whether retained or deposited in another bank. As spe- 
cified by regulation, deposit liabilities include outstanding 
drafts, cashier’s and other officer’s checks, traveler’s checks and 
letters of credit and commercial letters of credit when they are 
issued for money or its equivalent received by the issuing bank 
or for a charge against a deposit account in the issuing bank. 
Certified checks and special purpose funds are also specified to 
be deposit liabilities. 
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Special purpose funds include escrow funds, funds held as 
collateral for an obligation due the bank or others, withheld 
taxes, funds held for distribution or payment to others such as 
accumulations for the payment of insurance, taxes, etc., made 
under the terms of mortgage loans, funds held for the purchase 
of securities for the accounts of customers, funds held to meet 
acceptances or letters of credit, and for similar purposes. 


It should be noted that deposits must be included whether 
they are public or private and whether they are secured or un- 
secured. 


I have mentioned that there are certain permissive exclu- 
sions of deposits from the assessment base. Two of these items 
have been prescribed by the Board of Dirctors to be deposits, 
thus affording deposit insurance to them, although they are not 
subject to assessment. 


The first is outstanding drafts consisting of drafts drawn 
by a bank on its deposit accounts in other banks and issued in 
the regular course of business. 


The other item specified as a deposit liability and permis- 
sible of exclusion is cash funds received and held solely for the 
purpose of securing a liability to the bank. This includes such 
accounts as Dealers’ Reserves and funds held to meet accept- 
ances. However, to qualify for exclusion from the assessment 
base, such funds must be carried in special non-interest bearing 
accounts properly designated to show their purpose; the funds 
must not be subject to withdrawal by the obligor; and, the 
amount of funds excluded from assessable deposits may not 
exceed the liability for which they are pledged. 

It is important to note that such funds must be specially 
received by the bank as collateral security; for example, an as- 
signment of a savings or other deposit account or a certificate 
of deposit would not qualify as an exclusion. 


There are two other types of permissive exclusion. These 
are (1) advices and authorizations issued by the bank for col- 
lection items received from another bank directing that its ac- 
count in the sending bank be charged; and (2) obligations of a 








THE BANKING LAW JOURNAL 233 


bank payable only at an office of a bank located outside the 
States of the United States, its territories and possessions, and 
the District of Columbia. 

We come now to the items eligible for deduction from the 
reported deposit liabilities, as distinguished from permissive 
exclusions. 

The first requirement for eligibility for deduction is that 
the item must be represented in the reported deposit liabilities 


with the exception that checks received and paid in the regular 
course of business, such as checks cashed over the counter, which 


are otherwise eligible may be deducted whether or not they 
have been credited to deposit accounts. 

The most common and substantial deductions are for Cash 
Items held for Clearings, that is, Local Exchanges; and, Cash 
Items forwarded for Collection—Outside Exchanges. 

A cash item is an instrument providing for the payment 
of money which the reporting bank has received in the regular 
course of business, and for which it has given credit to a deposit 
account, or a check or bank draft for which it has given cash or 
other consideration. It must also be in the process of collection 
and payable on presentation and the payer or drawee must be 
a bank or person other than the reporting bank or an office of 
the bank other than the office where the item is received. 

There are two methods of claiming these deductions for 
cash items known as the alternate (aa) and (bb) methods. The 
bank has the option of choosing the method it wishes to use for 
each Certified Statement. The only limitation is that it must 
use the same method for both of the base days in any semi- 
annual period. 

The (aa) method, according to our experience, is the more 
advantageous to most banks and is used by a great majority of 
the banks. Under this method, a bank may multiply by two 
and claim a deduction for the eligible cash items received on the 
assessment base day and which are forwarded for collection on 
that day, and local items received on the assessment base day 
and still held for clearings at the close of business on that day. 
It is important to remember first, that to be eligible for deduc- 
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tion an item must be received on the assessment base day. Un- 
der this method deductions may not be claimed for items re- 
ceived on any day preceding the base day and held over until 
the base day. Second, it is important to remember with re- 
spect to outside items, that besides being received on the base 
day, they must also be forwarded for collection on the assess- 
ment base day. No deductions may be claimed for any outside 
items which are not both received and forwarded for collection 
on the assessment base day. 

Under the alternate (bb) method, the bank may claim as a 
deduction exactly the same items I have just described under 
the (aa) method, but it may not multiply those items by two 
and may claim them only in their actual amounts. In addition, 
the bank may claim a deduction for the actual amount of the 
eligible cash items received and forwarded for collection on 
preceding days which remain uncollected at the close of busi- 
ness on the assessment base days. Please note that only that 
portion of the items forwarded on preceding days is eligible 
for deduction which remains uncollected at the close of business 
on the assessment base days. Further, this time of collection 
may not exceed the Federal Reserve Time Schedule. 


This would seem to indicate that all checks and drafts for 
which the reporting bank has not received final credit within the 
time schedule are proper deductions. However, there are two 
chief classes of items which are not eligible for deduction. 
These include transfer drafts, that is, drafts drawn by the re- 
porting bank on its deposit account in one correspondent bank 
transferring funds to another correspondent bank. This is not 
an item in the process of collection. The other class of ineligible 
checks and drafts are those received in payment of prior day 
collections or clearings. 


The next deductible item appearing on the Certified State- 
ment is “Trust funds included in deposits redeposited in other 
insured banks”. This is not found too frequently but applies 
to those cases where the fiduciary bank deposits its trust funds 
in another bank. The reporting bank must include all trust 
funds in its total of deposit liabilities on the Certified State- 
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ment. Any such funds redeposited in another bank which is a 
member of the Federal Deposit Insurance Corporation may be 
claimed as a deduction opposite Item D on the Certified State- 
ment. This refers to all types of trust funds including those 
not held under a formal trust. The only time a bank is con- 
cerned with this deduction is when it redeposits the trust funds 
in another insured bank. 


The next deduction appearing on the Certified Statement 
is for “reciprocal bank balances.” This permits a bank to de- 
duct from the deposit balance due to an insured bank the de- 
posit balance due from such insured bank (other than trust 
funds redeposited by it in such bank) which is subject to im- 
mediate withdrawal. 


This is one of the accounts I would like to cover in detail be- 
cause we have found in our audits of Certified Statements that 
it is the source of a large number of errors. 


We have found, in some cases, that deductions have been 
claimed for balances due from other banks where no reciprocal 
relationship existed. In other words, such banks did not have 
balances ‘‘due to” the same banks where ‘due from” balances 
were maintained. 


In tabulating deposits and computing these deductions for 
assessment purposes, it is first necessary to include the total 
amount of the “due to” balances for all banks as shown on the 
books in the total of deposit liabilities opposite Item A. 


It is in the actual computation of the eligible deductions 
where many, if not most banks, have made errors. It should be 
noted that the law provides that, to be eligible for deduction, 
the balances must be subject to immediate withdrawal. This 
means they must be collected balances and not balances repre- 
sented by uncollected funds. Therefore, in computing the de- 
ductions it is necessary to compute the actual collected balances 
in both the “due to” and “due from” accounts. Any uncol- 
lected cash item represented in the book balances must be sub- 
tracted in order to arrive at the proper balance for computing 
the deduction. 
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After arriving at the net “due to” and “due from” balances, 
the lesser of these balances opposite Item E on the Certified 
Statement may be deducted. It should be noted that the com- 
putation must be made with each individual insured bank with 
which there is a reciprocal relationship. In other words, a bank 
may not combine its total “due to” and “due from” balances in 
making the computations. 

The last space on the Certified Statement for inserting 
eligible deductions is designated ““F—nonassessable items in- 
cluded in Item A.” This space is for the insertion of the 
amounts of all accounts represented in the total of deposits 
opposite Item A on the Certified Statement that are not as- 
sessable. As in the case of all other deductions, except for 
checks paid as mentioned earlier, any deductions claimed here 
must be included in the total of deposits opposite Item A. For 
example, if any reserves of the bank are included in the total of 
deposits such as a reserve for contingencies, a deduction may 
be claimed for it in this space. Any expense checks of the bank 
or checks issued in payment of dividends on the bank’s own 
stock may be deducted here if included in reported deposits. 
The same is true of any cashier’s checks issued for the bank’s 
own purposes such as those issued in payment for securities 
bought for the bank’s own portfolio. 

There is one other item on the Certified Statement which 
I believe is of interest and which properly comes within the 
scope of the Accounting for Federal Deposit Insurance As- 
sessments. That is Item KI—the pro rata share of credit based 
on assessments which became due in the preceding calendar 
year and allowed under Section 7(d) of the Federal Deposit 
Insurance Act. 


That section provides that as of December 31 of each calen- 
dar year the Corporation shall transfer 40 per cent of its net 
assessment income to its capital account and the balance of the 
net assessment income, 60 per cent, shall be credited pro rata 
to the insured banks based upon the assessments of each bank 
becoming due during that calendar year. These credits are ap- 
plied toward payment of the total assessment becoming due for 





THE BANKING LAW JOURNAL 237 


the six-month period beginning the following July 1 and any 
excess credit is applied to the assessment next becoming due. 

The “net assessment income” is different from the net in- 
come of the Corporation because it does not include income 
from investments or from any source other than assessments. 
The “net assessment income” is comprised of the total assess- 
ments which become due during the calendar year less (1) the 
operating costs and expenses for the calendar year; (2) addi- 
tions to the reserve to provide for insurance losses during the 
calendar year or plus any downward adjustments of such a re- 
serve; and (8) the insurance losses sustained in the calendar 
year plus any losses from preceding years in excess of provided 
reserves. 

This provision was first applicable to the year ending De- 
cember 31, 1950. For the calendar year 1950 banks received a 
credit of slightly over 56 per cent of the assessments due from 
them for that year, and credits of 56% per cent for 1951, the 
same for 1952, and for 1953, 56.7 per cent. For the latter year, 
1953, assessments totaled about $138,373,000; operating costs 
and insurance losses were $7,582,000; for credit toward pay- 
ment of future assessments the banks will receive $78,502,000, 
including $27,000 of prior year assessment adjustments; and 
the remainder, $52,816,000 goes to increase the Deposit Insur- 
ance Fund in addition to approximately $34,875,000 of income 
from other sources. The Deposit Insurance Fund now amounts 
to $1,450,684,000. 

Under the assessment credit rate which has applied for the 
last four years, the net cost of insurance to a bank has been re- 
duced to almost exactly $1.00 per day for each million dollars 
of deposits. 

Banks wanted assessment relief. How well they fared is 
evidenced by the fact that for 1949, the last year under the 1935 
Act, they paid $122.2 million in assessments but for 1953, de- 
spite increased deposit liabilities, the net assessments paid by 
banks were only $59.9 million. 





BANKING DECISIONS 


In this department are published each month all of the tmportant deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable imstruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Check on Joint Account Honored After 
Death of Drawer 


Under a Massachusetts statute, similar to ones in effect in 
many states, a bank may pay a check drawn on an ordinary 
account notwithstanding the death of the depositor if presenta- 
tion is made within ten days of the date of the check. But does 
this rule include checks drawn on joint accounts where the co- 
depositor is entitled to the deposit by the right of survivorship? 
The highest court in Massachusetts has answered this question 
in the affirmative. In addition the court ruled there was no ob- 
jection to a bank’s paying such a check after the ten day period 
as long as it was presented before that time. In this case the 
bank had initially refused payment on a check presented six 
days after its date which was one day after the death of the 
joint depositor. After investigating the circumstances pay- 
ment was made by the bank thirteen days after the date of the 
check. Smith v. Merchants National Bank of Leominster, 
Supreme Judicial Court of Massachusetts, 115 N.E. 2d 143. 
The opinion of the court is as follows: 


COUNIHAN, J.—This is an action of contract! whereby the plain- 
tiff seeks to recover the amount of a check which was paid by the de- 
fendant. This check was drawn by John W. Smith, the husband of the 
plaintiff, on a joint account in the defendant bank, standing in the name 
of John W. Smith and the plaintiff. The trial judge found for the plain- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §284. 


1 The writ describes this action as in contract or tort but the declaration sounds in con- 
tract and we so consider it. 
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tiff but upon report the Appellate Division reversed the finding of the 
judge because of his failure to give certain requests of the defendant and 
ordered judgment to be entered for the defendant by virtue of G.L. (Ter. 
Ed.) c. 231, §§ 110, 124. The action comes here upon an appeal from 
that order. There was no error. 

We summarize the findings of the judge. On January 24, 1946, the 
plaintiff and John W. Smith opened a checking account with the de- 
fendant in their names jointly, signing the usual signature card which 
provided that all deposits in this account should be their joint property, 
payable to either or the survivor on death of either, and that either or 
both could draw checks upon such account. Thereafter from time to 
time the plaintiff and John W. Smith individually or jointly deposited 
funds in and withdrew by check funds from this account. John W. Smith 
was employed by his father, John L. Smith, who conducted an automo- 
bile business in Leominster under the name of Smith Motors. The bank- 
ing account of Smith Motors was in the Clinton Trust Company in Clin- 
ton. During the last three days of August, 1950, John W. Smith who 
lived in Leominster, for his own convenience made three deposits in this 
joint account with the defendant totaling $6,390. The funds represented 
by these deposits were rightfully in the possession of John W. Smith, 
but actually belonged to Smith Motors, being the proceeds of sales of 
automobiles owned by Smith Motors. On August 31, 1950, John W. 
Smith individually drew a check for $6,390 upon the joint account to 
the order of Smith Motors and deposited it for the account of Smith 
Motors in the Clinton Trust Company. John W. Smith died on Septem- 
ber 4, 1950. This check was forwarded for collection by the Clinton 
Trust Company through The Merchants National Bank of Boston and 
the Federal Reserve Bank of Boston to the defendant where it was re- 
ceived and presented for payment on September 5, 1950. Because some 
employees of the defendant had learned of the death of John W. Smith 
payment of this check was refused and it was protested. On September 
8, 1950, the president of the Clinton Trust Company, John L. Smith and 
another son had a conference with the president of the defendant at 
which the circumstances of the deposit of $6,390 in the joint account 
with the defendant and the drawing of this check to Smith Motors were 
fully explained. As a result it was agreed that the check should be for- 
warded by the Clinton Trust Company to the defendant for collection. 
This was done and the defendant on September 12, 1950, honored the 
check, charging it to the joint account. The defendant was not officially 
notified of the death of John W. Smith until after October 1, 1950. 


On these facts which are not in dispute the defendant contends that 
it was authorized to pay this check by virtue of G.L. (Ter.Ed.) c. 107, 
§ 17, which reads: “A depositary of funds subject to withdrawal by 
check or demand draft may pay a check or demand draft drawn on it by 
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a depositor having funds on deposit to pay the same, notwithstanding 
his death, upon presentation within ten days after its date.” 

The plaintiff asserts that this statute does not apply to joint checking 
accounts and that, even if it does, the payment by the defendant of this 
check more than ten days after its date, having previously refused pay- 
ment upon presentation within the ten day period, does not bring the 
defendant within the protection afforded by the statute. The plaintiff 
further argues that because of the contract made with the defendant by 
the joint account owners when this account was opened, she as the sur- 
viving owner of the account was entitled to payment of the full amount 
of the balance in the account upon the death of the other co-owner. 

The questions to be determined by us are: 1. Do the provisions of 
G.L. (Ter.Ed.) c. 107, § 17, apply to joint accounts so as to allow the 
defendant to pay the check drawn by the plaintiff’s husband upon pres- 
entation within ten days of its date notwithstanding the death of the 
drawer? 2. Do the provisions of G.L.(Ter.Ed.) c. 107, § 17, allow the 
defendant to make payment of a check more than ten days after its date 
if it is presented within ten days after its date, notwithstanding the 
death of the drawer? We believe that the answer to each of these ques- 
tions must be in the affirmative. 


The authority of a depositary to pay checks drawn and presented 
for payment in circumstances similar to those in the present case was 
first recognized by St. 1885, c. 210, § 1, and savings banks were accorded 
similar protection in section 2.2, Chapter 107, § 17, is in substantially 
the same form as St. 1885, c. 210, § 1. General Laws (Ter.Ed.) c. 168, 
§ 52, is in substantially the same form as St. 1885, c. 210, § 2. It appeared 
earlier in our statutes also as St.1908, c. 590, § 65, and as such was con- 
strued in Brannan v. Eliot Five Cents Savings Bank, 211 Mass. 532, 98 
N.E. 572. That was a case involving the payment of a deposit in a sav- 
ings bank to the holder of an order in writing from a depositor upon pres- 
entation of the bank book and order within the time prescribed after the 
bank had notice of the death of the depositor notwithstanding the by- 
laws of the bank providing that, upon death of a depositor, money stand- 
ing to his credit should be payable to the legatees, heirs at law, or legal 
representatives of such depositor. At page 534 of 211 Mass., at page 573 
2 Statute, 1885, c. 210, reads: “Section 1. Any depositary subject to withdrawal by 
check or demand draft may pay any check or demand draft drawn by any person who 
has funds on deposit to meet the same, notwithstanding the death of such drawer in the 
interval of time between drawing such check or demand draft and its presentation for 
payment, when such presentation shall be made within ten days after the date of such 
check or demand draft. 

“Section 2. Savings banks and institutions for savings are hereby authorized and 
empowered to pay any savings bank order, drawn by any person who has funds on de- 
posit to meet the same, notwithstanding the death of such drawer in the interval of time 
between signing such savings bank order and its presentation for payment, when said 
presentation shall be made within thirty days after the date of such savings bank order; 


and at any subsequent period, provided the depositary has not received actual notice of 
the death of the drawer.” 
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of 98 N.E. it was said: “There is nothing in the statute referred to 
(St.1908, c. 590, § 65) or the by-laws to prevent the plaintiff from main- 
taining this action. The statute merely provides that a bank may pay 
an order after the death of the depositor if presented within thirty days 
after its date. A similar provision exists in regard to the payment of 
checks. R.L. c. 73, § 17 [a forerunner of c. 107, § 17] [emphasis sup- 
plied}. The by-law provides for the payment, after the death of the de- 
positor, of money standing to his credit to his legatees, heirs at law, or 
legal representatives, and has nothing to do with and does not affect in 
any way a transfer of a deposit by the depositor.” 


While it may be true that the right of a holder of a savings bank or- 
der and that of a payee against a bank upon which a check is drawn may 
be different, the right of either bank to make payment to the holder or 
payee within the terms of c. 168, § 52, or c. 107, § 17, seems to be estab- 
lished. Either statute protects a bank making such payment according 
to the provisions of such statute and does not affect the rights of the 
parties inter se. Burrows v. Burrows, 240 Mass. 485, 488, 137 N.E. 923. 
20 A.L.R. 174; Gallup v. Barton, 313 Mass. 379, 382, 47 N.E.2d 921. 


We adopt the reasoning and the language in the opinion of the Appel- 
late Division in this case wherein it was said, “We cannot see that this 
statute [c. 107, § 17] draws any distinction between individual accounts, 
joint accounts, or partnership accounts. Whether the deposit is that of 
an individual, a joint deposit, or a partnership deposit, upon the death of 
the depositor, certain rights accrue to the legal representatives of the 
depositor, the surviving joint depositor, or the surviving partner in a 
partnership. We see no logical reason for making a judicial determina- 
tion that the statute in question does not apply to joint bank deposits. 
Such a construction would be unduly forcing the principle of legislative 
intention and would again cause confusion in banking and business 
circles which undoubtedly existed before this statute was originally 
passed.” 


We believe that if this check had been paid by the defendant when 
it was first presented on September 5, 1950, it would have been protected 
in making such payment and the plaintiff could not recover in this action. 


We now consider the second question presented to us which is whether 
the defendant has the benefit of the statute when it paid this check on 
September 12, 1950, obviously more than ten days after its date. The 
statute, however, only requires presentation for payment within ten days 
after the date of a check and in this respect it was complied with when 
the defendant received this check on September 5, 1950. No limitation 
of the time of payment is imposed by the statute if the provision for 
presentation is complied with. We do not think that payment must be 
made simultaneously with presentation as argued by the plaintiff. In a 
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complicated situation such as appears in the present case where the rights 
of parties other than the maker and payee of the check are concerned, it 
would seem proper that a bank be allowed a reasonable time to make 
inquiry to determine the circumstances of the drawing of the check be- 
fore deciding whether or not to honor a check after it is presented for 
payment. 

If the Legislature desired to impose a limitation upon the time of 
payment of a check it could readily have done so as it did in limiting the 
time for presentation of it by c. 107, § 17, or in c. 107, § 209, which pro- 
vides (where the death of a drawer is not involved) that a check must 
be presented for payment within a reasonable time after its issue or the 
drawer will be discharged from liability thereon to the extent of the loss 
caused by the delay. 

Order of Appellate Division affirmed. 





Bank Liable for Paying on Forged Indorse- 
ments Despite Alleged Negligence 


of Depositor 


A partner in a brokerage firm arranged to have firm checks 
payable to various customers given to him for delivery to the 
customers. He forged the name of the customers on the checks 
and deposited them in his own account at the defendant bank 
which was the same bank in which the firm account was kept. 
When the brokerage company sued the bank for paying out 
money on a forged indorsement, the bank pointed out that 
certain inadequacies in the brokers’ methods of running their 
business made it easy for this particular partner to arrange for 
the fraudulent scheme and that in addition the other partners 
should have been suspicious of the culprit’s acts. 

The court ruled against the bank. In retrospect there was 
little to make the partners suspicious at the time the fraudulent 
acts occurred and even if they had been negligent, that would 
not excuse the bank since its liability was based not on negli- 
gence but breach of contract with the depositors. Moreover, 
there was nothing to show that the alleged negligence induced 
the bank to break its contract of deposit. Coffin et al v. 
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Fidelity-Philadelphia Trust Co., Supreme Court of Pennsyl- 
vania, 97 A. 2d 857. The opinion of the court is as follows: 


CHIDSEY, J.—The plaintiffs in this assumpsit action sought to re- 
cover from the defendant bank the amount of ten checks totalling $75,- 
948.62 drawn by certain predecessor partnerships (in which certain of 
the plaintiffs were partners) on an account in the defendant bank, on 
which checks the payees’ names were forged by one Neil J. Sullivan. At 
the time of these events Sullivan was a partner in the firms on whose 
behalf the checks were drawn. The checks were deposited by Sullivan 
in his personal account which was also in the defendant bank. This mat- 
ter came on for trial and the issues were submitted to a jury resulting 
in a verdict for the defendant bank. The plaintiffs have appealed from 
the action of the court below in refusing their alternative motions for 
judgment non obstante veredicto and for a new trial. 


On January 1, 1937 the brokerage firm of Rakestraw, Betz & Co., in 
which Edward H. Rakestraw and George W. Betz, Jr., were the partners, 
was formed and continued under that name with certain changes in 
both general and limited partners until October 1, 1945 when Neil J. 
Sullivan and Edward H. White, Jr., were admitted as general partners. 
The firm then consisted of Roy R. Coffin, Betz, Sullivan and White as 
general partners and Rakestraw as a limited partner. A checking ac- 
count was opened in the defendant bank on January 2, 1937. The busi- 
ness continued under the name of Rakestraw, Betz & Co. until 
September 3, 1946 when the name was changed to Coffin, Betz & Sulli- 
van; the name on the bank account was also changed on September 3, 
1946. When Sullivan withdrew from the firm on March 31, 1949, follow- 
ing the discovery of some of his forgeries, the business was continued by 
its successors under the name of Coffin, Betz & Co. 


Prior to October 1, 1945, from 1940 or 1941, Sullivan was employed 
as a salesman by the brokerage firm and had several customers of his 
own. On and after October 1, 1945, when he became a general partner, 


he shared in the general supervision of personnel, including the cashier, 
R. J. Smith. 


When Sullivan became a general partner he was required to post a 
capital contribution of $10,000 and at that time he apparently did not 
have such sum of money available. Accordingly, on October 1, 1945 he 
took a check in the sum of $11,973.20 drawn to the order of Mary M. 
Rafferty by the firm, signed by R. J. Smith, their cashier, and forged 
the endorsement of her name, added his own name as an endorser and 
deposited the check to his own account in the defendant bank. He then 
drew a check on his own account to the order of Rakestraw, Betz & Co. 
to pay for his capital contribution to the firm. At the same time he drew 
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another check for $1,325 to the order of the firm in reimbursement for 
withdrawals which he had previously made from the firm’s petty cash 
account. 

On March 20, 1946, another check drawn by the cashier of the firm 
in the sum of $3,500 to the order of Mary M. Rafferty was given to 
Sullivan for transmission to her. He forged the endorsement of her name 
as payee and deposited it in his personal account with the defendant 
bank on March 22, 1946. On March 29, 1946, from the funds so ac- 
quired, Sullivan reimbursed the firm in the amount of $1,200 for petty 
cash previously withdrawn. On June 4, 1946, another check signed by 
the cashier, payable to Mary M. Rafferty in the sum of $5,000 was given 
to Sullivan for delivery to the payee, but he again forged her name and 
deposited it in his personal account. The proceeds of this check were 
used to meet a check dated May 31, 1946, payable to the firm in the 
amount of $1,500 due by Sullivan to the firm’s petty cash account. 

On August 27, 1946, Sullivan was given a check for transmission to 
Claire M. Mair as payee, in the sum of $5,334.08. He forged her endorse- 
ment and deposited the check to his own account on the same day. On 
August 29, 1946 Smith delivered to Sullivan a check in the sum of $30,- 
366.47 payable to the order of Mary M. Rafferty for transmission to 
her. He forged her name and deposited the check to his own account 
at the defendant bank. Sometime prior to August, 1946, Sullivan had 
engaged to purchase a home on which settlement was to be made on 
August 21, 1946. In order to effect settlement, Sullivan obtained a cer- 
tified firm check in the sum of $32,275 and left there his personal check 
dated August 21, 1946 which was to be made good the next day. Sulli- 
van had discussed this certified check with George W. Betz, Jr., one of 
his partners, and had explained that he could not draw such certified 
check on his own account at that time because he had not yet received 
certain funds. Sullivan’s personal check for $32,275, payable to firm, 
remained in the petty cash drawer until August 26th when Smith, the 
cashier, returned from his vacation and found it there. Smith brought 
the check to the attention of both Betz and Coffin who demanded that 
the check be cleared immediately. The check was not deposited, how- 
ever, until August 30, 1946. 

Following the $30,366.47 Rafferty forgery, Sullivan refrained from 
his depradations for almost a year. In May, 1947, he resumed. On May 
20, 1947 Smith, the cashier of the firm (then trading as Coffin, Betz & 
Sullivan), drew a check to the order of Mary M. Rafferty in the sum 
of $1,397.91 and delivered it to Sullivan to transmit to her. He forged 
her endorsement and deposited it to his own account in the defendant 
bank. On May 26, 1948 he likewise forged the endorsement of Ann 
Turner White on a check drawn to her order in the sum of $223.74 and 
deposited it in his personal account. He also withdrew all of the securi- 
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ties in the White account at that time by means of a receipt on which 
he forged her name. Some of these securities were later returned and 
the rest were sold and predicated further forgeries. 


On July 16, 1948 he similarly forged the endorsement of Claire M. 
Mair to a check for $1,898.31 and deposited it in his own account on the 
same day. Checks dated November 4, 1948 and November 23, 1948, for 
$9,633.05 and $6,621.86 respectively, were delivered to Sullivan for trans- 
mission to Ann Turner White, the payee; he forged her endorsements 
and deposited each check on the same day in his personal account at 
the defendant bank. 


On March 28, 1949 Philadelphia counsel was retained by Ann Turner 
White’s Washington attorneys to investigate her claim that the firm 
owed her certain securities. An investigation followed, on March 29, 
1949, which disclosed the withdrawal of her securities by Sullivan on a 
receipt forged in her name, the subsequent sale of the securities and the 
drawing of the three checks payable to her order and the forgeries of 
her endorsements and deposit to Sullivan’s account. Sullivan, when con- 
fronted with these facts, admitted that he had forged the signatures. 


There followed an immediate investigation into all of the accounts 
handled by Sullivan. Notice that there was a shortage in firm capital 
was sent to the New York Stock Exchange, the Philadelphia Stock Ex- 
change, the Federal Securities and Exchange Commission, the Pennsyl- 
vania Securities and Exchange Commission and the National Association 
of Securities Dealers. Auditors from the New York Stock Exchange 
and firm accountants conducted a complete audit on the Sullivan ac- 
counts and each customer, including those whose accounts were closed, 
was requested to confirm the accuracy of his account. Sullivan denied 
that there were any forgeries other than as to the White checks totalling 
$16,478.65 and the auditors did not discover his other forgeries. Sulli- 
van’s resignation was demanded and received on March 31, 1949 and a 
new partnership agreement was drafted for continuation of the business 
by the remaining partners. The firm, by April 5, 1949, purchased on 
the market the stocks improperly sold on Mrs. White’s account and re- 
imbursed her for lost dividends and $500 for her expenses and legal fees. 


The initial audits conducted by the Stock Exchange and the firm 
accountants failed to disclose any further wrongdoing on Sullivan’s part. 
However, on or about April 4, 1949 it was discovered that Sullivan had 
misappropriated five B. & O. bonds from the account of his aunt, Claire 
M. Mair. These bonds were replaced by the firm on April 6th and 
nothing was said to Mrs. Mair. The members of the firm did not wish to 
tell Mrs. Mair that her nephew was dishonest since she had brought 
him up since his childhood. 


The Rafferty forgeries were not discovered until on and after April 
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12, 1949. In the period from March 29th to April 12th the plaintiffs 
were of the opinion that the losses would approximate about $20,000 
and they felt that they could handle such loss without presenting any 
claim against the bank on account of the forgeries. The plaintiffs spe- 
cifically and intentionally withheld notice from the bank because they 
anticipated reimbursement by Sullivan and desired to close the matter 
without further adverse publicity. During this period the firm applied 
Sullivan’s $10,000 capital contribution toward restitution and on April 
7th and 8th the firm received two $5,000 payments from one J. H. Row- 
botham who advanced these funds on Sullivan’s behalf to help him out 
of his difficulties. It was anticipated by the partners that they could 
look to the home owned by Sullivan and his wife to make up any balance 
which might be due. 

On April 12, 1949 the Rafferty forgeries were discovered’ and on 
April 13, 1949 the firm gave notice of the White and Rafferty forgeries 
(8 checks) to the bank. The forgeries on the Mair checks were not dis- 
covered? until July 7, 1949 and notice was given to the bank as to these 
two checks on July 8, 1949. 

After the forgeries were uncovered it was discovered that Sullivan 
had misappropriated about $20,000 in securities from his sister’s (Mrs. 
Coonley) account in the period 1941 to August, 1944, while he was still 
a salesman. This loss was covered in part by a surety bond. Sullivan 
handled this account as though it were his own by virtue of a power 
of attorney on which he had forged her signature. On one occasion Mr. 
Coffin had criticized his manner of handling this account because he 
was depleting the principal; but there was never raised any question as 
to his authority to handle the account. Sullivan had explained that his 
sister wished to assist him in getting started in the brokerage business 
and he was then married and a father. 

In about June, 1948, Sullivan borrowed $10,000 from one William J. 
LaRoche, a firm customer, telling him that the money was to be used 
for further capital contribution and his note due in January, 1949 was 
delivered to LaRoche. On January 23, 1949, at Sullivan’s request, the 
cashier deposited to LaRoche’s credit a firm check for $10,000, Sullivan 
having stated that LaRoche would repay it the next day. This was used 
in effect as a repayment of LaRoche’s loan to Sullivan, and LaRoche, of 
course, made no effort to repay the item. When the repayment was 
delayed, Smith requested Sullivan to have it made good and finally on 
March 18, 1949 the matter was brought to the attention of Mr. Coffin. 


1 The previous effort to confirm the Rafferty account by mail was ineffective because it 
was a discretionary account held in a street name. 

2No letters of confirmation were sent out on this account following the discovery of 
the White forgeries since it was a cash account involving only direct purchases and sales, 
no securities being left with the firm. 
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There followed an investigation by Mr. Coffin but before the details 
were worked out there occurred the discovery of the White forgeries. 


In the case of all of the forgeries, Sullivan set in motion the prepara- 
tion of the checks by turning in the securities for sale and asking that 
the proceeds be given to him for transmittal. There is no doubt that at 
the time he intended to embezzle the proceeds of each check. Indeed he so 
testified when called by the defendant as on cross-examination. How- 
ever, each check was made out by the cashier to the order of Mrs. Raf- 
ferty, Mrs. Mair and Mrs. White in the belief that they were for bona 
fide payments of funds due to these customers as shown by the books 
of the firm. 


The major defense offered by the bank is to the effect that the plain- 
tiff firm is chargeable with knowledge that Sullivan would or was likely 
to forge the endorsements as subsequently discovered; that whether the 
firm, as maker of the checks, knew or should have known that it was 
delivering checks to a person who would or was likely to forge the 
payees’ endorsements was a question for and was properly submitted to 
the jury. To this end various elements of negligence in the conduct of 
the firm have been stressed. 


It was a settled practice in the firm for the partners (and, to a more 
limited extent, the salesmen) to use the firm’s petty cash account to 
supply themselves with current expenses or even substantial emergency 
expenditures as against their respective shares of the firm’s profits for 
the current month. Each partner, upon making a withdrawal, would 
leave in the petty cash drawer a slip in the amount withdrawn. At the 
end of the month there would be a settlement and each partner received 
his monthly allowance, less withdrawals made. It was generally under- 
stood that petty cash withdrawals were not to exceed the amounts that 
each partner was entitled to for such month, but the rule was broken 
on various occasions by all of the partners in substantial amounts. Vari- 
ous transactions indicate that Sullivan on occasion withdrew substantial 
amounts from the petty cash account and made repayment slowly or 
with difficulty. In September, 1948, he withdrew up to $7,000 and de- 
posited as reimbursement a postdated check which remained in the 
petty cash drawer for “over a week.” On October 22, 1948 he reim- 
bursed the petty cash account with a check for $7,500 which was not 
deposited until December 31, 1948. The $32,275 check in August, 1946 
has been referred to above. 


It is difficult to conclude, upon a careful consideration of the evi- 
dence, that there was anything so unusual in Sullivan’s known dealings 
with the petty cash account that gave his partners reason to believe that 
he was an embezzler and forger. The New York Stock Exchange in its 
letter of October 14, 1948 (eight of the forgeries had already been com- 
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mitted) drew the attention of Mr. Coffin to the fact that the balance 
in the petty cash account was $20,000 and that one of the items was a 
Sullivan check for $7,000 which had been postdated to September 30, 
1948, and left in the account for “over a week.” At the same time, how- 
ever, Mr. Betz had received advances totalling $7,158.60 and there was 
also a $5,000 loan to him about which the Exchange made inquiry. 
When Mr. Coffin made his reply to the Exchange letter on October 23, 
1948, he specifically requested advice as to the method of handling part- 
ners’ advances. At that time his letter shows that both he and Mr. Betz 
had larger withdrawals from the petty cash account than Sullivan. The 
Exchange did not make any reply until December 31, 1948 (all of the 
forgeries had already been committed) and suggestions were made on 
handling the petty cash account. There is no evidence whether these 
suggestions were complied with; but, in any event, the correspondence 
was essentially concerned with accounting procedure and the mainte- 
nance of a minimum capitalization. It is one thing in retrospect to con- 
clude that Sullivan’s partners should have suspected him of the felony 
of forgery and quite another to consider the actual contextual course 
of these events. His partners, had they a graphic review of his financial 
affairs before them, may well have considered him careless and even 
dilatory in fulfilling his financial engagements, but how could they be 
charged with knowledge that this apparently well-bred and respected 
partner was a forger and a felon? In so far as it is contended that the 
partners should have known that Sullivan was living beyond his means, 
particularly in the matter of the house purchase, Mr. Betz pointed out 
that it was believed that Sullivan had inherited funds as a result of the 
deaths of various members of his family and had also received funds 
through Mrs. Sullivan. It was also believed that he received assistance 
from his aunt who was a wealthy woman with a large account in the 
plaintiff firm. Experience tells us that we are not necessarily familiar 
with the details of the financial affairs of our business associates. 

It must be carefully noted that Sullivan’s derelictions were not dis- 
covered until after the forgeries had been accomplished. The dishonest 
and fraudulent acts in which Sullivan engaged were not known to the 
partners in time and in such circumstances as to put the partners on 
notice that he was a forger. There must be excluded from any judg- 
ment of the knowledge chargeable to the partnership in this regard the 
misappropriation of Mrs. Coonley’s securities, the misappropriation of 
the Mair securities, the forgeries themselves and the LaRoche loan se- 
cured under false pretenses. The defendant bank in its brief continually 
refers to Sullivan’s dishonest acts as though they were a matter of pub- 
lic record. Of course none of these matters were known until March, 


1949. 
The defendant bank contends that the partners should have known 
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that Sullivan was living beyond his income; that if various steps had 
been taken his misdoings would have been discovered. If the partners 
had checked on Sullivan’s use of his sister’s account, if they had investi- 
gated where he was to get his capital contribution of $10,000, if inquiry 
had been made as to why he postdated certain checks, if Smith the cash- 
ier, had checked the returned checks, if the partners had investigated 
his financial affairs with regard to his high petty cash debits, 7f Smith 
had been suspicious and checked where Sullivan was to get $32,000 for 
his home purchase, if Smith had discovered the promptness with which 
some of the checks were placed in Sullivan’s account—if any of these 
things occurred, it is contended, Sullivan would have been unmasked. 
But the plaintiffs did not owe to the defendant bank any duty to be 
suspicious of Sullivan and the farsightedness of retrospection does not 
determine the question of breach of duty owed to the drawee bank. 
It is easy to say after the story is unfolded and after the plot is com- 
pleted, “I knew it all the time.” The plaintiffs, by law so settled as to 
require no citation, owed no duty to examine the endorsements on 
its checks. 


It is significant that the negligence with which defendant charges 
the plaintiff firm must almost invariably be phrased in the subjunctive 
mood. Yet all of such conjectures do not scale the barrier that it is 
unreasonable to expect the plaintiffs to have suspected their partner 
of crime. The defendant’s. suggestion, in its brief, that the jury could 
have found that plaintiff actually and in fact knew of the forgeries 
prior to March 29, 1949 or that they deliberately avoided such knowl- 
edge is unsupported by the uncontradicted evidence. 


There is an initial attraction to the supposition that the partnership 
should bear the burden of its own partner’s dishonesty; that somehow 
the innocence of each side should be weighed in a sort of doctrine of 
comparative negligence. That is not the state of the law. As we shall 
hereafter indicate, the liability of the bank is not founded upon negli- 
gence but upon breach of contract and its liability is absolute unless 
negligence of a particular type (not just negligence in general), within 
the meaning of the Negotiable Instruments Law, appears and bars re- 
covery for breach of contract. 


In any event, as a matter of law, the defendant’s offered defense of 
plaintiff's negligence in the conduct of their business affairs is insuffi- 
cient; it has not been shown that plaintiff’s negligence proximately in- 
duced the defendant bank’s breach of its contract of deposit. 


The basic principle of law relied on by the plaintiffs is not disputed 
by the defendant bank to the effect that a bank by accepting a deposit 
guarantees that it will not pay the depositor’s money except (1) to the 
depositor or (2) to the payee named by the depositor in checks drawn 
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on the bank or (3) to the person who by reason of a valid endorsement 
from the payee becomes entitled to such payment. This undertaking 
by the bank is contractual in nature, the relationship of depositor to 
bank being that of creditor and debtor, and the liability of the bank in 
the event of a breach of its guarantee is absolute; “. . . no amount of care 
to avoid error will protect it from liability if it pays to a wrong person; 
it must ascertain and act upon the genuineness of the indorsement at 
its peril.” Land Title Bank & Trust Company v. Cheltenham National 
Bank, 1949, 362 Pa. 30, 35, 66 A.2d 768, 770; United Security Life Insur- 
ance & Trust Company of Pennsylvania v. Central National Bank, 1898, 
185 Pa. 586, 40 A. 97; National Union Fire Insurance Co. v. Mellon Na- 
tional Bank, 1923, 276 Pa. 212, 119 A. 910. 


Section 23 of the Negotiable Instruments Law of 1901, P. L. 194, 56 
PS. § 28, codifying the substance of the foregoing rule provides, “When 
a signature is forged or made without the authority of the person whose 
signature it purports to be, it is wholly inoperative, and no right to re- 
tain the instrument, or to give a discharge therefor, or to enforce pay- 
ment thereof against any party thereto, can be acquired through or un- 
der such signature, unless the party against whom it is sought to enforce 
such right is precluded from setting up the forgery or want of authority.” 
(Emphasis supplied.) 


In Johnson v. First National Bank of Beaver Falls, 1951, 367 Pa. 459, 
462-463, 81 A.2d 95, 96, Mr. Justice Jones referred to the meaning ju- 
dicially ascribed to the term “precluded” and stated: “... The word 
‘precluded’, as used in Section 23 of the N. I. L., has been construed in 
this State, as well as elsewhere, to mean ‘estopped’ which necessarily 
connotes harm or at least unfairness, otherwise, to the one asserting the 
estoppel. In Commonwealth v. Globe Indemnity Company, 323 Pa. 261, 
266, 185 A. 796, 798, Mr. Justice Linn, speaking for this court, said with 
respect to the effect of a forgery —‘Being a forgery, section 23 declares 
that “it is wholly inoperative” and confers “no right to retain the in- 
strument, or to give a discharge therefor, or to enforce payment thereof 
against any party thereto” unless the drawer is estopped.’ (Emphasis 
supplied.) In First National Bank of Shoemakersville v. Albright, 111 
Pa. Super. 392, 397-398, 170 A. 370, 373, Judge (later Mr. Justice) 
Parker said,—‘We understand that the word “precluded” as used in the 
Act of 1901 is equivalent to “estopped.” ’ In such connection, the same 
opinion further stated that ‘negligence is treated as a ground of 
estoppel’... .” 


The significance of the above cases is that they have not by interpre- 
tation expanded the term “precluded” beyond the intent of the statu- 
tory exception. Thus failure to give notice of a forgery is not itself a 
bar to recovery unless that failure precludes i. e. estops the depositor; 
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negligence alone is not a bar to recovery unless it is such negligence as 
precludes i. e. estops the depositor. 


An examination of the cases in this Commonwealth and elsewhere® 
demonstrates that where the question of negligence as an estoppel has 
been considered it has been limited to such negligence as directly and 
proximately affects the conduct of the bank in passing the forgery; that 
the bank has no standing to complain of other unrelated negligence. Neg- 
ligence which did not proximately induce injury would not even predicate 
a tort action much less an estoppel in the assertion of a contract remedy. 


In Land Title Bank & Trust Company v. Cheltenham National Bank, 
362 Pa. 30, at pages 39-40, 66 A.2d 768, at page 772, supra, Chief Justice 
(then Justice) Horace Stern stated on behalf of a unanimous court: 
“Another principle which makes defendant’s contention unavailable is 
that, in any event, the only kind of negligence that precludes the drawer 
of a check from recovery from the bank which has cashed it on a forged 
indorsement is negligence in respect to the preparation of the check 
itself, as for example, where the check is drawn in such manner that the 
name of the payee may easily be altered, or where there have been left 
unfilled blanks, or where there is some similar act of carelessness that 
facilitates the commission of the fraud by which the proceeds of the 
check are improperly obtained: see Washington Loan & Trust Co. v. 
United States, 77 U. S. App. D. C. 284, 134 F. 2d 59, 63. Finally, even 
if plaintiff was negligent in the sense that it allowed itself to be duped 
in accepting from Bennewitt the fraudulently executed bond and mort- 
gage, such negligence was not in any way related to or connected with 
the act of defendant in paying out on the forged indorsement; by that 
act it violated an absolute and positive duty. Defendant had nothing 
whatever to do with the transactions in plaintiff’s settlement depart- 
ment, had indeed no knowledge thereof, and could not possibly, there- 
fore, have acted in reliance thereon; the mortgage settlements and the 
improper cashing of the checks had no relation to one another of cause 
and effect; they were wholly distinct transactions. The negligence of 
the drawer of a check is immaterial unless it is such as directly and prozi- 
mately affects the conduct of the bank in the performance of its duties, 
and here there was no act of plaintiff which misled defendant into be- 
lieving that it could safely cash the check for Bennewitt. There is a 
veritable host of authorities to the effect that where, by fraud or chi- 
canery of any sort, one is led to issue a check to the perpetrator of the 
fraud, that fact does not relieve from liability the subsequent act of a 
bank in cashing the check on an indorsement of the payee forged thereon 


8 See generally 5 Uniform Laws Annotated, Negotiable Instruments, Section 23; 146 A.L.R. 
840, Annotation, “Rights and obligations between depositor and bank which pays forged 
check, as affected by provisions of Negotiable Instruments Act”; 7 AmJur., Banks, Sec- 
tion 591. 





252 THE BANKING LAW JOURNAL 


by the person who deluded the drawer. A number of such cases, natu- 
rally varying in their circumstances but all proclaiming and following 
this principle, are cited in the note.” (Emphasis supplied.) 


An examination of the 19 cases there cited in the note indicates that 
the law was quite correctly stated. We shall make reference to some of 
these cases and also to several which were not referred to in the note. 


In Washington Loan & Trust Co. v. United States, 1943, 77 U. S. 
App. D. C. 284, 134 F.2d 59, 61, one Stitely, a government employe, 
prepared fraudulent payroll vouchers for nonexistent federal employes 
at an imaginary Civilian Conservation Camp. Checks were prepared 
by the disbursing officer for Chief of Finance of the War Department 
and were given to Stitely for delivery to the payees. He forged the 
payees’ signatures and cashed or deposited the checks to his credit at 
certain defendant banks. The record showed that a proper bookkeeping 
system was not in effect and that the books were not even in balance. 
The disbursing officer knew that Stitely took expensive trips to Florida 
but always returned for paydays. 


It was contended that the forgeries were made easy and possible by 
the improper methods adopted by the government to protect its funds; 
that the negligence continued over a period of four or five years during 
which time the accounts were not balanced nor the books reconciled. 
The court affirmed judgments entered for the government by the Dis- 
trict Court on directed verdicts and fully and carefully reviewed the 
law, holding that neither the negligence in the issuance of the checks 
nor the late discovery of the forgeries constituted a defense in the nature 
of an equitable estoppel. The court sustained the position, pursuant to 
a statutory provision similar to Pennsylvania’s that there could only be 
an estoppel if the drawer’s negligence “. . . directly and proximately 
affected the conduct of the Banks,” that the drawer “. . . owed no duty 
to the Banks with reference to the endorsements, and made no repre- 
sentation with respect to them, and because the Banks were under a 
duty to determine the genuineness of the endorsements and accepted the 
checks solely on their own belief in their genuineness. . . .” 


Chief Judge Groner cited and discussed numerous cases and referred 
to analogous facts in United States v. National Exchange Bank of 
Providence, 214 U. S. 302, 29 S. Ct. 665, 53 L. Ed. 1006, and stated, “In 
such a state of facts the Supreme Court held that the bank, in paying 
the forged checks, acted wholly upon the apparent genuineness of the 
instruments and the responsibility of those presenting them, that the 
Government, in the circumstances, was not charged with knowledge of 
its payees’ signatures, and that, consequently, its failure to detect the 
forgeries did not estop it from recovery. In other words, the failure of 
the Government to detect the fraud, though due to negligence, was not 
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the cause of the loss, since in the whole transaction the Government 
and the bank dealt at arm’s length, and the primary obligation of the 
bank to see to the genuineness of the endorsements continued 
throughout.” 

Judge Groner in disposing of Erickson Co. v. Iowa Nat. Bank, 211 
Iowa 495, 230 N. W. 342; Young v. Gretna Trust & Sav. Bank, 184 La. 
872, 168 So. 85 and Defiance Lumber Co. v. Bank of Cal., 180 Wash. 
533; 41 P. 2d 135, 99 A. L. R. 426, as authority for the rule that “... 
where a dishonest employee is able to carry on a planned course of forg- 
ery for a long period of time, involving numerous transactions, it is at 
least permissible for a jury to find that there has been negligence in the 
business practices and methods of the drawer, and that, if such negli- 
gence is found, it will preclude recovery against the drawee or prior 
endorsers ... ,” stated: “But these cases are wholly out of line with 
what must be recognized as the established rule in the United States, 
including the District of Columbia.” 

In Los Angeles Investment Company v. Home Savings Bank of 
Los Angeles, 1919, 180 Cal. 601, 609-610, 182 P. 293, 296, 297, 5 A. L. R. 
1193, the Supreme Court of California refused to entertain the defense 
that the drawer negligently drew and delivered checks on false vouchers 
of a dishonest employe and failed to discover the forgeries more promptly. 
The court stated: “. .. The lower court found such negligence and it is 
urged upon us that the question being one of fact is concluded on ap- 
peal by such finding. This is not true, of course, if there is no conflict 
in the evidence (and there is none), and the conclusion of negligence is 
one which cannot reasonably be drawn from the probative facts . . . in 
this case. The company had rather an elaborate system of approving, 
checking, and entering demands before checks were drawn to pay them. 
It was, as we have said, very similar to the systems found in other large 
corporations. . . . trust must be placed in someone . . . and necessarily 
in heads of departments. If trusting them in regard to demands for 
checks for disbursements regular upon their face is negligence, so it 
would be negligence to trust them in a hundred other ways in which it 
is within their power to defraud their employer. Business could not be 
conducted on any such basis. It is impossible for any large concern to 
investigate minutely in advance every demand for disbursement neces- 
sary for it to make in its daily business. The delay and expense of so 
doing would be too great. But however this may be, even if the com- 
pany were guilty of negligence in signing the checks upon the fraudulent 
demands of Emory, it is plain that such negligence did not contribute 
to or induce the acceptance by the banks of the forged indorsements. 
The forgery of the indorsements was entirely distinct from the issuance 
of the checks on false demands, and there was no relation between them. 
. .. This point also is discussed in Jordan Marsh Co. v. National Shaw- 
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mut Bank, supra, and the matter is there summed up as follows ({1909] 
201 Mass. [397] 408, 87 N. E. [740] 742, 22 L. R. A., N. S., 250): ‘But 
the whole duty of seeing whether there is a forgery of such an indorse- 
ment upon any check rests primarily upon the banker. The drawer of 
the check has nothing to do with that. Ordinarily he makes no repre- 
sentation that has any relation to it. In the case just supposed he made 
no representation in regard to it. The checks payable to the order of 
A. L. Sefton, which she did not indorse, were wrongly paid, and the 
defendant’s liability for payment is like that for the payment of any 
other check bearing such a forged indorsement. The plaintiff had noth- 
ing to do with the payment, or with the defendant’s performance or non- 
performance of its duty to see that payment was made to the right 
person. There are many cases that illustrate the rule that negligence 
of the maker is immaterial unless it is of a kind that directly and proxi- 
mately affects the conduct of the banker in the performance of his duties. 
[Citing many cases.]’” 


In Fitzgibbons Boiler Co., Inc., v. National City Bank of New York, 
1942, 287 N. Y. 326, 39 N.E.2d 897, the plaintiff depositor sought to 
recover sums paid out on forged payees’ endorsements. The forgeries 
were committed by the assistant treasurer and credit manager of the 
plaintiff corporation. The Court of Appeals, per Finch, J., stated on the 
issue of negligence, 287 N. Y. at page 331, 39 N.E.2d at page 899: 
“_.. The negligence of the depositor will bar recovery also where it has 
lulled the drawee bank into relaxing the vigilance it should have exer- 
cised in guarding against forged endorsements. There is no evidence in 
the record that the failure of the drawee banks to carry out the contract 
which they had undertaken was the proximate result of any act or failure 
to act on the part of the plaintiff depositor. [Citing cases.]” 


And at page 333 of 287 N.Y., at page 900 of 39 N.E.2d, “Concerning 
the relation of the negligence of the depositor to the contractual under- 
taking of the banks not to pay out upon forged endorsements, we have 
said: “The drawer owed to the drawee the duty only that it would not 
by act or misrepresentation facilitate a fraud upon it. . . . Negligent 
failure by the drawer to protect itself against fraud in procuring the 
making of the drafts does not cast upon the drawer the risk that they 
will be paid upon a forged indorsement.’ American Surety Co. of New 
York v. Empire Trust Co., 262 N.Y. [181] at page 186, 186 N.E. 
[436] at page 438... .” 


Bearing in mind that the depositor’s right of action against a drawee 
bank for improperly charging forged items to his account is contractual 
in nature it is apparent that negligence qua negligence cannot negate 
such right of action. The defense set forth in the statute that the de- 
positor may be precluded from asserting his cause of action by settled 
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interpretation refers to an estoppel. Such estoppel does not arise from 
negligence, no matter how gross, unless it is such negligence that affirma- 
tively induced and contributed to the bank’s breach of its contract of 
deposit. 

In Scott v. First Nat. Bank in St. Louis, 1938, 343 Mo. 77, 119 
S.W.2d 929, the plaintiff drawer brought an action to recover from the 
drawee bank for 40 checks charged to its account, on which checks the 
payees’ endorsements had been forged by plaintiffs bookkeeper. The 
court stated in the course of its lengthy per curiam opinion, 343 Mo. at 
page 89, 119 S.W.2d at page 936: “... This court . . . reviewed the 
authorities, stated the prevailing rule, and established the principles to 
be followed on the question herein involved, in American Sash & Door 
Co. v. Commerce Trust Co., 332 Mo. 98 [110], 56 S.W.2d 1034, as follows 
(page 1038): ‘By the overwhelming weight of authority the negligence 
of a depositor which will relieve the drawee bank from cashing on a 
forged indorsement his check delivered to one person, but made payable 
to the order of another, must be such as relates to the forgery or its de- 
tection and the payment of the check, not to the mere mistaken issuance 
thereof. The relation between the bank and the depositor is that of 
debtor and creditor. The bank’s duty to make charges against the de- 
positor’s account only on his authentic order and genuine indorsements 
is absolute-contractual. It is not simply a question of using due care 
and of off-setting negligence against contributory negligence. To be 
available as a defense the negligence of the depositor must be of such 
nature as to interfere with the bank’s performance of its contract, and 
in effect amount to a representation operating as an estoppel.’ ” 


The defendant bank has strenuously argued that the plaintiffs are 
precluded from recovering on account of the forgeries because they 
failed to give timely notice thereof to the bank. It should be immedi- 
ately clear that in no event could such defense be offered on account of 
the Rafferty and Mair forgeries since notices as to these checks were 
promptly given on the day following their discovery. As to the White 
forgeries, however, we are of the opinion that the defendant bank must 
be fully credited with payment on account of these items; that the plain- 
tiffs are estopped from asserting any claim on them. 


The ten checks forged in this case amounted to a total of $75,948.62. 
Of these ten checks the White forgeries amounted to $16,478.65. On 
March 31, 1949 the plaintiff firm transferred the sum of $10,000 from 
Sullivan’s capital contribution toward covering these forgeries; it also 
received on April 7th and 8th two payments of $5,000 each from J. H. 
Rowbotham, a friend of Sullivan. The $20,000 thus received by the firm 
prior to the discovery of the Rafferty forgeries on April 12, 1949 was 
primarily intended to cover the White forgeries and that is the reason 
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no notice was given to the defendant bank until April 13, 1949. Mr. 
Coffin testified that they did not consider it a matter for the bank; that 
they had no intention of going to the bank when they thought the mis- 
appropriations would approximate only about $20,000. 


The plaintiff depositors are clearly estopped from asserting any claim 
on account of the White forgeries because they elected to deliberately 
withhold notification to the bank pending their marshaling of Sullivan’s 
assets and such additional assets as they could persuade his family and 
friends to advance on his behalf. Whether the bank would have been 
as successful as the plaintiffs in collecting such funds is a question we 
need not answer, it was entitled to an opportunity to do so. Since it 
was not afforded such opportunity, the plaintiffs’ contentions that the 
bank could not have demanded Sullivan’s capital contribution, or re- 
quired Rowbotham to pay $10,000; that the bank could not have com- 
pelled a transfer of the equity in Sullivan’s home because it was also 
in his wife’s name are beside the point. The bank could have used the 
same methods as the plaintiffs to reduce its liability. Indeed, there is 
no reason to suppose that if the bank had caused or threatened to cause 
legal action to be taken against Sullivan, that his desire to make restitu- 
tion would have decreased or that his friends and wife would have been 
less disposed to come to his aid. 


The plaintiffs refer to the cases of Chestnut Street Trust & Saving 
Fund Company v. Hart, 1907, 217 Pa. 506, 66 A. 870; Risher v. Risher, 
1899, 194 Pa. 164, 45 A. 71, and Harmony Creamery Company v. Bicker- 
ton, 1914, 57 Pa.Super. 651, for the principle that they had the right to 
apply restitution payments against those debts which they deemed least 
secure. In the Risher case the Court stated the applicable law as fol- 
lows [194 Pa. 164, 45 A. 72]: “The rule in this state, as held by the 
referee and court below, is that a debtor may appropriate his payments 
as he sees fit at the time he makes them. If he makes none, the creditor 
can make such appropriation on one or more of several obligations. If 
neither, at the time of payment, make such appropriation, then the law 
will make one to the debts oldest in point of time. Souder v. Schechterly, 
91 Pa. [83] 86; Pardee v. Markle, 111 Pa. 548, 5 A. 36; and many other 
cases. Where the debtor makes no appropriation, and the creditor does 
so, the latter may apply it to that item of debt which to him seems least 
secure. Reed v. Ward, 22 Pa. 144; Hollister v. Davis, 54 Pa. 508... .” 
But this rule can only refer to claims of a creditor which are known or 
have been discovered, no appropriation could be made as to unknown 
or future debts and when the payments here were received they then 
and there were appropriated to wipe out the known White forgeries and 
the plaintiffs quite understandably having been fully reimbursed with 
respect thereto, did not notify the bank. 
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The defendant contends that the plaintiffs in any event cannot main- 
tain this suit because they were, for certain periods, not properly regis- 
tered under the Fictitious Names Act of June 28, 1917, P.L. 645, and 
May 24, 1945, P.L. 967, 54 P.S. § 28.4. It was stipulated by the parties, 
however, that since “shortly after” April 14, 1949 “the registration of 
Coffin, Betz & Co. has at all times complied with the provisions” of the 
Act. This action was commenced on November 28, 1950 and at the time 
of the commencement of the action the plaintiffs were properly regis- 
tered. This is all that Section 4 of the Act requires. 

Additional contentions made by defendant were variously raised 
and repudiated in the many cases cited and discussed above. With re- 
spect to the contention that the checks involved herein were in legal 
effect payable to bearer, see also National Union Fire Insurance Co. v. 
Mellon National Bank, 276 Pa. 212, 119 A. 910; with respect to the 
contention that Sullivan as a general partner bound the other partners 
by his actions, see Uniform Partnership Act of March 26, 1915, P.L. 18, 
Part III, Section 12, 59 P.S. § 34; with respect to the contention that 
part of the proceeds of the forged checks passed into the partnership as 
part payments by Sullivan on debts due the partnership, see also Grub- 
nau v. Centennial National Bank, 279 Pa. 501, 124 A. 142, and Restate- 
ment, Trusts, § 304(2). All of these contentions are without merit. 

Sullivan made certain payments to Mary M. Rafferty from his per- 
sonal funds, as set forth in paragraph 22 of the stipulation of counsel 
totalling $13,800 and it is agreed that the defendant bank is accordingly 
entitled to a credit in such amount on the Rafferty forgeries. It is also 
agreed that the defendant bank is entitled to an additional credit of 
$5,732.39 on the Mair forgeries by reason of the fact that settlement 
was made by the plaintiff firm for the sum of $1,500 on that portion of 
her claim against the firm relating to the two forged checks in the total 
amount of $7,232.39. These two credits total $19,532.39. This reduces 
the plaintiff firm’s claim on account of the forgeries to $56,416.23 ($75,- 
948.62 minus $19,532.39). The credit to which defendant is entitled in 
the amount of $16,478.65 with respect to the White forgeries, further 
reduces plaintiff firm’s claim to $39,937.58. 

In Exhibit A of the stipulation the plaintiff firm has listed various 
claims it had against Sullivan, exclusive of the forgeries, designated “non- 
check” claims. These claims, as stated by the partnership, total $37,- 
041.30. Exhibit A also lists a schedule of sums received from Sullivan 
and other persons in restitution to the firm. The total of this fund, 
$37,286.89, includes the $10,000 transferred from Sullivan’s capital ac- 
count and the two $5,000 payments made on his behalf by J. H. Row- 


* This figure includes a legal fee of $6,000 charged against plaintiff firm which appears 
separately in Neil J. Sullivan’s restitution account in Exhibit A. 
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botham, previously referred to. Appellee contends that certain of the 
non-check claims made by the firm against Sullivan were improper and 
to the extent of such claims the bank should receive credit. The total 
of these allegedly improper claims, as set out in appellee’s brief, is $11,- 
538.74. Assuming, without deciding, that appellee’s position is correct, 
there would be a balance of $25,502.56 of non-check claims by the firm 
against Sullivan, the propriety of which appellee does not question. We 
have previously decided that of the $37,286.89 received by the firm in 
restitution from Sullivan and his friends, $16,478.65 must be applied to 
the White forgeries. Thus there was available from the restitution fund 
only $20,808.24 which could be applied by the firm against non-check 
claims. Since appellee admits that the firm had $25,502.56 of valid non- 
check claims against Sullivan, under the principle of Risher v. Risher, 
194 Pa. 164, 45 A. 71, supra, the firm had the right to apply the entire 
balance of the restitution fund to such concededly valid non-check 
claims. 


Since the appellants’ case rested entirely upon documentary evidence 
with no reliance upon oral testimony so that the rule in Nanty Glo 
Borough v. American Surety Co., 309 Pa. 236, 163 A. 523, is not appli- 
cable, we are of the opinion that appellants were entitled to binding in- 
structions in the court below and that their motion for judgment non 
obstante veredicto should have been granted in the amount of the prin- 
cipal sum of $39,937.58. The record discloses that counsel agreed that 
if the plaintiff was entitled to recover in any amount, it would be entitled 
to interest thereon at the rate of 6% from April 13, 1949. We therefore 
enter the following order: 


The judgment on the verdict for defendant is reversed and judgment 
is here entered for plaintiffs against the defendant in the sum of $39,- 
937.58, with interest from April 13, 1949. 

BELL, J., dissents. 





Conditional Payment Not Adequate 
Tender of Loan Installment 


Defendant borrowed over a million dollars from a bank to 
finance a construction job and gave as security for its note 
various mortgages on real estate and personal property. Sub- 
sequently the bank claimed defendant had defaulted in its pay- 
ment. Accordingly it invoked the acceleration clause in the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1539. 
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note and claimed the entire principal was due. Under provi- 
sions of the Housing Act the bank assigned its interest to the 
Federal Housing Authority which had insured the loan and 
the F.H.A. sought to foreclose. The court ruled against the 
defendant which had claimed it made tender of the loan pay- 
ments by various checks and also that the bank had access to 
funds which it could have applied to the debt. The court rea- 
soned that no valid tender of the payment had been made since 
the bank had properly refused defendant’s checks which were 
sent to the bank for use only on condition the F.H.A. first give 
its approval of certain waivers. Moreover, the court found the 
bank could not have applied the bank account of defendant’s 
president for payment of the loan. United States v. Garden 
Homes, Inc., United States District Court, New Hampshire, 
113 F. Supp. 415. The opinion of the court is as follows: 


CONNOR, D.J.—This is an action on a note with a prayer for judg- 
ment and decree of foreclosure of real estate mortgages and a chattel 
mortgage. 


surisdiction is conferred by Section 1345 of Title 28 U.S.C. 


On August 10, 1949, the defendant executed a note and mortgage to 
the Worcester Federal Savings and Loan Association of Worcester, 
Massachusetts, in the sum of $1,252,900, and later, as additional security, 
gave another mortgage covering certain rights and easements against 
adjoining land. As further security for said note, on March 29, 1951, 
the defendant executed a chattel mortgage covering a large number of 
refrigerators, electric stoves, and hot water heaters, installed in units of 
the project. 


The real estate pledged consisted when completed of 82 modern du- 
plex houses, located on a tract of 13 acres in the residential section of 
Manchester known as North Union Heights. 


The note bore interest at the rate of 4% per annum on the unpaid 
balance, interest alone to be payable monthly on the first day of Sep- 
tember, 1949, and on the first day of each month thereafter to and in- 
cluding January 1, 1951. Commencing on the first day of February, 
1951, installments of interest and principal were to be paid at the rate 
of $5742.46, the payments to continue monthly. until the entire indebt- 
edness had been paid, with termination date fixed as August 1, 1983. 
These terms were modified by agreement dated March 29, 1951, whereby 
interest payments were to continue, but payments on principal were 
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not to begin until September 1, 1951, when the monthly payment for 
both was to be in the sum of $5789.45. Under the terms of the note, it 
is provided that if a default occurs and is not cured prior to the due 
date of the next such installment, the entire principal sum and accrued 
interest shall at once become due and payable, without notice, at the 
option of the holder. 

Proceedings for foreclosure under Revised Laws of New Hampshire 
and all amendments thereto relating to foreclosure of Power of Sale 
mortgages were defined in the real estate mortgages. R.L.N.H. c. 261, 
§ 20 et seq. 

Under the arrangement that existed between the borrower and the 
bank, funds were advanced as the construction progressed, with the 
final payment March 29, 1951. The loan was insured under Title VI, 
Section 608, of the National Housing Act, Title 12, U.S.C., Section 1743. 
Alleging default, the bank on May 7, 1952, conformably to the terms of 
the note, declared the entire amount of principal and interest to be due 
and payable. Invoking the pertinent provisions of the Housing Act, 
Sec. 1743(c) of Title 12 U.S.C.A., the bank on June 12, 1952, assigned 
the note and mortgages above described to Franklin D. Richards as 
Federal Housing Commissioner. 


Discussion 

The decisive issue on the state of the record is whether there has been 
a default under the terms of the note. These are clear and unambiguous, 
and the evidence discloses that the defendant failed to comply with the 
requirements thereof. The mode of payments of principal and interest, 
and a grace period for the curing of a default is fully prescribed. Sup- 
plementing this, were further provisions contained in the mortgage, de- 
tailing the allocation of the payments and the order of priority. Under 
the provisions of the mortgage, the mortgagor was bound to pay the 
following: 

(I) premium charges under the contract of insurance with the Fed- 
eral Housing Commissioner; 

(II) ground rents, if any, water rates, taxes, special assessments, 
fire and other hazard insurance premiums; 

(III) interest on the note secured by the mortgage; 

(IV) amortization of the principal of the note. 

These payments were to be added together, and the aggregate 
amount thereof was to be paid by the mortgagor each month, in a single 
payment, to be applied by the mortgagee to the items as above set forth. 
Any deficiency in the payment of the aggregate monthly installment, 
unless made good by the mortgagor prior to the due date of the next 
such payment, constituted an event of default under this mortgage. 
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At no time after September 1, 1951, when principal payments were 
to begin, were these aggregate monthly commitments met when due, 
but all defaults were made good either within the period permitted or 
thereafter, excepting the commitment due and payable April 1, 1952. 

The only relevant defense interposed by the defendant to the claimed 
breach is that there were funds in the hands of the bank which if applied 
would have prevented a default. This proposal is without merit. The 
funds claimed to be available were of two categories, one consisted of 
two checks tendered the bank by the president of the defendant cor- 
poration, one Angus MacNeil, and the other was a personal deposit 
standing in his name. Neither could be utilized for the purpose claimed. 
The checks totalling $14,567.81, dated April 24, 1952, were mailed to the 
bank with a covering letter conditioning the use thereof upon the ap- 
proval by the Federal Housing Authority of a waiver of payments of 
principal during a “temporary unoccupancy” which the defendant 
claimed was necessary to keep the project on an even keel. Perforce 
such limitation, the bank properly declined to consider the checks ac- 
ceptable tender. 

Other funds urged as being available for the due payment was a de- 
posit of approximately $12,000, standing in the name of MacNeil, al- 
ready pledged under an indemnity agreement to save the bank harmless 
from any loss or damage resulting from any default of the terms of the 
mortgage and note. The defendant contends that such agreement could 
not have been entered into, and MacNeil served notice under date of 
February 25, 1952, that he terminated the agreement on the premise 
that such was prohibited under a regulation of the Housing Administra- 
tion published in 24 C.F.R., Chapter II, Sec. 283.20, and which reads 
as follows: 


“Recording fees, etc. In addition to the charges hereinbefore men- 
tioned, the mortgagee may collect from the mortgagor only recording 
fees, mortgage and stamp taxes, if any, and such costs of survey and 
title search as are approved by the Commissioner.” 


While it seems hardly necessary to stress the fallacy of this conten- 
tion, a short answer thereto is that if any liability resulted under the 
agreement, it would not be collected from the “mortgagor” but from a 
third party, and thus not within the purview of this regulation. 

MacNeil, as president of the defendant corporation, undertook to 
present an affidavit of bias or prejudice of the judge, but, not being a 
member of the bar and having failed to comply with the rule of this 
court (Rule 1, Sec. 4, requiring nonmembers of this bar to be associated 
with a member of the bar of this district) and several directives of this 
court, was not permitted to file this pleading. After lengthy colloquy 
with the court concerning this refusal and the matter of getting the trial 
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under way, he assured the court that he was content with the court’s 
statement relative to claimed bias and that “that was the end of the 
affidavit question.” When hearing was resumed the following day, Mac- 
Neil, having been allowed qualifiedly to conduct the defense, proffered 
a similar affidavit, and the court, upon consideration and examination, 
directed the clerk to receive, stamp and file it; whereupon, the Govern- 
ment moved to strike. The court ruled that the affidavit was legally 
insufficient and later in the trial ordered it stricken. Benedict v. Seiber- 
ling, D. C., 17 F.2d 831, 836; Sanders v. Allen, D.C., 58 F.Supp. 417, 
419. The court, having stated unequivocally that he had no personal 
bias or prejudice against the Garden Homes, Inc, or in favor of the 
United States, declined to disqualify himself, and the trial proceeded. 
Eisler v. United States, 83 U.S.App.D.C. 315, 170 F.2d 273, 278, cer- 
tiorari granted, 335 U.S 857, 69 S.Ct. 130, 93 L.Ed. 404, certiorari dis- 
missed, 338 U.S. 883, 70 S.Ct. 181, 94 L.Ed. 542; Sanders v. Allen, supra. 

The statute, Section 144 of ‘litle 28 U.S.C., provides that a party 
may file an affidavit if it is accompanied by a certificate of counsel of 
record, stating that it is made in good faith. And one may not be 
counsel of record unless a member of the bar of the court before which 
appearance is made. Currin v. Nourse, 8 Cir., 74 F.2d 273, 275, certiorari 
denied, 294 U.S. 729, 55 S.Ct. 638, 79 L.Ed. 1259; United States v. Onan, 
8 Cir., 190 F.2d 1, 6, certiorari denied, 342 U.S. 869, 72 S.Ct. 112, 96 
L.Ed. 654. One of the salient reasons for the rule is that the court, 
“which has no means of protecting itself from unjustified attack, shall 
at least have the protection afforded by the certificate of a responsible 
member of the bar.” Morse v. Lewis, 4 Cir., 54 F.2d 1027, 1032, cer- 
tiorari denied, 286 U.S. 557, 52 S.Ct. 640, 76 L.Ed. 1291. 

But the rejection was not based solely upon noncompliance with 
the rule. The complaints in the affidavit, considered separately or to- 
gether, did not set out facts and reasons legally sufficient to have com- 
pelled the court to recuse itself from this case. Disqualification can be 
grounded only upon personal bias or prejudice, and this bias or preju- 
dice is an attitude against a party to a proceeding, “derived otherwise 
than through judicial proceedings.” U.S. v. 16,000 Acres of Land, et seq., 
D.C., 49 F.Supp. 645, 649; Ryan v. United States, 8 Cir., 99 F.2d 864, 
871, certiorari denied, 306 U.S. 635, 59 S.Ct. 484, 83 L.Ed. 1037, re- 
hearing denied, 306 U.S. 668, 59 S.Ct. 586, 83 L.Ed. 1063. The affidavit 
is almost wholly comprised of complaints of adverse rulings and or- 
ders. “The bias or prejudice which can be urged against a judge must 
be based upon something other than rulings in the case.” Littleton v. 
De Lashmutt, 4 Cir., 188 F.2d 973, 975, certiorari denied, 342 U.S. 897, 
72 S.Ct. 229, 96 L.Ed. 672. See also Berger v. United States, 255 US. 
22, 31, 41, S.Ct. 230, 65 L.Ed. 481; Ex parte American Steel Barrel 
Company, 230 US. 35, 33 S.Ct. 1007, 57 L.Ed. 1379; Beecher v. Federal 
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Land Bank, 9 Cir., 153 F.2d 987, 988, certiorari denied, 328 U.S. 871, 
66 S.Ct. 1364, 90 L.Ed. 1641, rehearing denied, 329 US. 819, 67 S.Ct. 28, 
91 L.Ed. 697. 


Findings and Rulings 
Findings of Fact 


1. That the defendant on August 10, 1949, executed a note and 
mortgage to the Worcester Federal Savings and Loan Association, in 
the sum of $1,252,900. 

2. That on May 18, 1950, the defendant executed as additional 
security for said note another mortgage covering certain rights and 
easements against land adjoining the property described in the first 
mortgage above referred to. 

3. That on March 29, 1951, the defendant executed as additional 
security for said note a chattel mortgage covering certain household 
equipment. 

4, That on April 1, 1952, the defendant was in default on said note 
and said default has continued to date. 

5. That the amount which then and there became due and payable 
was $1,241,494.64. 

6. That the Worcester Federal Savings and Loan Association by 
registered letter dated May 7, 1952, gave notice to the defendant of 
the election by said bank to accelerate the entire balance of principal 
and interest due, in accordance with the terms of said note. 

7. That said note and mortgages were assigned by the Worcester 
Federal Savings and Loan Association to Franklin D. Richards as Fed- 
eral Housing Commissioner on June 12, 1952. 

8. That notice of said assignment was given to the mortgagor by 
the assignee on June 18, 1952. 


Rulings of Law 


1. That the United States of America is the proper party plaintiff. 

2. That the said defendant is in default on said note and has been 
continuously in default since April 1, 1952. 

3. That the plaintiff is entitled to judgment in the sum of $1,241,- 
494.64, the amount of principal outstanding on the date of default, with 
interest at the rate of 4% per annum to the date of the decree, plus 
costs. 

4. The plaintiff is entitled to foreclosure of said real estate mortgages 
and said chattel mortgage, under which said property is to be sold, 
with the proceeds to be applied to the mortgage debt. 


The plaintiff is directed to submit forthwith a draft of such decree 
for the court’s approval and issuance. 
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Bank Must Obey Revenue Agent’s 
Summons 


Under Section 3614 of the Internal Revenue Code, revenue 
agents may summon a person having knowledge of certain 
matters pertaining to a taxpayer’s liability. Proceeding un- 
der this statute, a revenue agent summoned a bank cashier to 
produce records relating to one of the bank’s depositors. The 
depositor objected to the bank on the grounds that the statute of 
limitations barred the agent from looking at certain records 
and consequently the bank refused to open its books to the 
agent. The agent, who suspected the taxpayer of fraud, 
brought suit to compel the bank to obey the summons. The 
court ruled that the bank must let the agent inspect its books 
since there was no showing that the requirements of inspection 
were oppressive, unreasonable or unnecessary. United States 
v. Peoples Deposit Bank & Trust Company, United States 
District Court, E. D. Kentucky, 112 F. Supp. 720. The 
opinion of the court is as follows: 


FORD, C. J.—By this proceeding jurisdiction of the court is invoked, 
26 U.S.C.A. § 3633, to enforce obedience to a summons issued under the 
authority conferred by § 3614 of the Internal Revenue Code, 26 U.S.C.A. 
§ 3614, requiring the defendant bank, by its cashier, to appear at a 
stated time and place before Edward E. Ruby, Special Agent of the 
Bureau of Internal Revenue, and there to produce for the examination 
and inspection of the Revenue Agent certain specified books, records, 
papers and memoranda of the bank evidencing transactions in the years 
1944 to 1951, inclusive, bearing upon the tax liability of E. F. Prichard, 
Sr., his wife Allene Power Prichard, E. F. Prichard, Jr., and his wife 
Lucy Prichard, and to give testimony in respect thereto. 

Upon the filing of the complaint, a rule to show cause was served 
upon the defendant. It promptly responded stating its reasons for not 
producing certain of its records. It disclaimed any purpose or intention 
to impede or delay a lawful examination of its records and asked judg- 
ment of the court declaring its rights and duties under the facts and 
circumstances disclosed. 

The only evidence presented was the testimony of Edward E. Ruby, 
the Special Agent at whose instance the proceeding was instituted. His 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1346.3. 
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testimony may be briefly summarized as follows: For quite a while prior 
to January 21, 1953, Mr. Ruby and Revenue Agent Tom Porter were 
engaged in investigating public records of deeds and various other 
sources of information relative to income tax liability of E. F. Prichard, 
Sr. Upon consideration of the information received from these various 
sources, these agents reached the conclusion that a substantial amount 
of Mr. Prichard’s income had been unreported and that in order to 
secure more complete and accurate information as to this unreported 
income, it was necessary to examine the records of the defendant bank 
where Mr. Prichard had transacted his banking business for a number 
of years. On January 21, 1953, Mr. Ruby and his assistant went to the 
bank, conferred with the cashier and upon being assured that the de- 
sired records covering the years 1944-1951, inclusive, were available, he 
testified: “We then completed our subpoena and served it on the 
cashier.” With the apparent concurrence of the cashier, they proceeded 
with their examination, and by the time they had inspected a consid- 
erable number of the 1949, 1950 and 1951 records and a portion of the 
ledger sheets for the year 1944, Mr. Prichard, accompanied by his ac- 
countant, appeared at the bank and objected to the examination of the 
records relating to his transactions prior to the year 1949 on the ground 
that a statute of limitation precluded examination of the records of such 
prior years. The bank then refused to comply with the summons rela- 
tive to the records for the years 1944, 1945, 1946, 1947 and 1948. 


Defendant has since withdrawn its objection to the examination of 
the records of E. F. Prichard, Sr., for the years 1947 and 1948, thus leav- 
ing in issue, in respect to his records, only those relating to transactions 
occurring in the years 1944, 1945 and 1946. 

Mr. Ruby, carefully endeavoring to avoid disclosure of facts or de- 
tails within the inhibitions imposed upon him by regulations or the 
statute, 26 U.S.C.A. § 55(f), said that from all the sources available, 
“we were able to make up a net worth statement or an accounting of 
his net worth at the end of various years, even in the absence of seeing 
all the bank records, and that has disclosed a substantial shortage, which 
indicates to us that there is a strong suspicion of fraud.” As to the 
necessity of examining the bank records of E. F. Prichard, Jr., the testi- 
mony of Mr. Ruby is to the effect that E. F. Prichard, Jr., had many 
transactions with his father and it was considered necessary to examine 


his records “in order to get the correct tax liability of E. F. Prichard, 
Sr.” 


Pertinent statutory provisions set out in the Internal Revenue Code, 
Title 26 United States Code Annotated, are as follows: 


“§ 3614. Examination of books and witnesses 
“(a) To determine liability of the tarpayer. The Commissioner, for 








266 THE BANKING LAW JOURNAL 


the purpose of ascertaining the correctness of any return or for the 
purpose of making a return where none has been made, is authorized, 
by any officer or employee of the Bureau of Internal Revenue, including 
the field service, designated by him for that purpose, to examine any 
books, papers, records, or memoranda bearing upon the matters required 
to be included in the return, and may require the attendance of the 
person rendering the return or of any officer or employee of such person, 
or the attendance of any other person having knowledge in the premises, 
and may take his testimony with reference to the matter required by 
law to be included in such return, with power to administer oaths to 
such person or persons.” 


§ 3631. Restrictions on examination of taxpayers 

“No taxpayer shall be subjected to unnecessary examinations or in- 
vestigations, and only one inspection of a taxpayer’s books of account 
shall be made for each taxable year unless the taxpayer requests other- 
wise or unless the Commissioner, after investigation, notifies the tax- 
payer in writing that an additional inspection is necessary. 53 Stat. 441.” 
“$ 3633. Jurisdiction of district courts 

“(a) To enforce summons. If any person is summoned under the 
internal revenue laws to appear, to testify, or to produce books, papers, 
or other data, the district court of the United States for the district in 
which such person resides shall have jurisdiction by appropriate process 
to compel such attendance, testimony, or production of books, papers, 
or other data.” 

“§ 275. Period of limitation upon assessment and collection 

“Except as provided in section 276— 

“(a) General rule. The amount of income taxes imposed by this 
chapter shall be assessed within three years after the return was filed, 
and no proceeding in court without assessment for the collection of such 
taxes shall be begun after the expiration of such period. 


“(c) Omission from gross income. If the taxpayer omits from gross 
income an amount properly includible therein which is in excess of 25 
per centum of the amount of gross income stated in the return, the tax 
may be assessed, or a proceeding in court for the collection of such tax 
may be begun without assessment, at any time within 5 years after the 
return was filed.” 


“§ 276. Same—Ezceptions 


“(a) False return or no return. In the case of a false or fraudulent 
return with intent to evade tax or of a failure to file a return the tax 
may be assessed, or a proceeding in court for the collection of such tax 
may be begun without assessment, at any time.” 
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The defendant contends that “in the absence of a showing to the 
court of reasonable grounds to suspect that the taxpayer, E. F. Prichard, 
Sr., filed a fraudulent return for any particular taxable year otherwise 
barred by the statute of limitations, the defendant is not required to 
make available its records for any such taxable years,” and that “the 
evidence does not support a finding that there are reasonable grounds to 
suspect that the taxpayer, E. F. Prichard, Sr., filed a fraudulent return 
for a taxable year prior to 1947.” 


In support of its position, the defendant cites and relies upon the 
following cases: In re Andrews’ Tax Liability, D.C., 18 F.Supp. 804; 
Zimmerman v. Wilson, 3 Cir., 81 F. 2d 847; Martin v. Chandis Securities 
Co., 9 Cir., 128 F.2d 731; United States ex rel. Sathre v. Third N. W. 
National Bank, D.C., 102 F.Supp. 879; In re Brooklyn Pawnbrokers, 
Inc., D.C., 39 F.Supp. 304; In re Paramount Jewelry Co., D.C., 80 F. 
Supp. 375. ; 


In those cases factual situations were shown which are not present 
in this case, hence they are of little help upon the question before us. 
The defendant here does not seek to justify its refusal to obey the sum- 
mons upon the ground of an unreasonable search in violation of the 
Fourth Amendment or that the records sought are not readily identi- 
fiable and conveniently available or that they are not relevant to the 
inquiry, or that previous investigations of the same records have ren- 
dered further investigation unnecessary or oppressive. It is not sug- 
gested that the participating Revenue Agents have acted arbitrarily, or 
capriciously or with any motive other than to make a lawful investiga- 
ticn. 


After carefully reading each of the cases cited and relied upon by 
defendant, I am convinced that none of them should be regarded as 


controlling or persuasive authority in support of the position of the de- 
fendant in this case. 


By § 276 of the Internal Revenue Code, supra, all limitations are 
removed in respect to actions based upon fraud. It therefore seems quite 
clear that § 275 which fixes certain general limitations upon the collec- 
tion of taxes, has no applicability or bearing upon the need for an in- 
vestigation for the detection of false or fraudulent returns, nor does it 
have any relation to the period which may be covered by such inquiry. 


In United States v. United Distillers Products Corp., 2 Cir., 156 
F.2d 872, 874, referring to another exception to the general limitation, 
the Court said: “Obviously, this provision would be of no practical 
effect if the Bureau were barred from making the investigation neces- 
sary to ascertain such a misstatement. Nor should it be required to 
prove the grounds of its belief prior to examination of the only records 
which provide the ultimate proof.” (Emphasis added.) 
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Mr. Prichard, whose objection to the examination precipitated this 
litigation, is neither a party to this proceeding nor possessed of any pro- 
prietary interest in the records called for by the summons. They are 
the property of the bank. Cooley v. Bergin, D.C., 27 F.2d 930, 933. 


By service of the summons, the agents for the Bureau make no charge 
of fraud or other accusation against the bank or its customers. They 
are merely engaged in an effort to discover facts bearing upon whether 
a taxpayer has filed fraudulent returns with intent to evade the tax. 
The method adopted in order to reveal significant facts pertinent to 
such inquiry is usually referred to as the “net worth method.” By this 
method evidence of fraud may sometimes be found by comparing in- 
creases in a taxpayer’s net worth from year to year with his tax returns. 
To render such evidence of probative value, it is obviously essential that 
it reflect the result of business transactions over a considerable number 
of years, of which bank records are usually a fruitful source of informa- 
tion. This is impressively illustrated in Gariepy v. United States, 6 Cir., 
189 F.2d 459, where it appears that by computations made from books, 
records and other information reflecting the taxpayer’s transactions be- 
ginning with 1938 to the end of the tax year 1945, it was shown that his 
assets increased far in excess of his reported income. 


Since Congress has conferred upon agents of the Bureau of Internal 
Revenue, a department of the United States Treasury, the power and 
duty to administer the laws relating to the detection of false and fraudu- 
lent tax returns and has expressly provided the method which is sought 
to be utilized in this case as a reasonable and proper means to that end, 
it does not seem doubtful that it has also entrusted to such administra- 
tive officers the authority to exercise their informed judgment in the 
determination of questions as to the need for, as well as the time, place 
and extent to which the permitted means of detection should be em- 
ployed. The public interest, with which such matters are impressed and 
the evils at which the legislation designed to uncover fraud is directed, 
emphasizes the importance of avoiding judicial imposition of such ham- 
pering restrictions or frustrating limitations as would likely result from 
the requirement of the character of showing advocated and urged by 
the defendant as a condition precedent to the inspection of relevant 
records. 


In response to an appeal for imposition of limitations upon investiga- 
tory powers granted by the statute to the Securities and Exchange Com- 
mission, pursuant to which subpoenas were issued requiring the produc- 
tion of records of a broker bearing upon transactions of one of his cus- 
tomers whose stock dealings were under investigation by the Commis- 
sion, Judge Learned Hand said: 


“, .. The suppression of truth is a grievous necessity at best, more 
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especially when as here the inquiry concerns the public interest; it 
can be justified at all only when the opposed private interest is su- 
preme.... 

**. . . Unless such subpoenas are valid, it is impossible to see how 
the statutes can be enforced at all, or how any wrongdoer can be 
brought to book.” McMann v. Securities & Exchange Comm., 2 Cir., 
87 F.2d 377, 378, 379, 109 A.L.R. 1445. 


In considering and commenting upon a similar question presented 
in Perkins v. Lukens Steel Co., 310 U.S. 113, 131, 60 S.Ct. 869, 879, 84 
L.Ed. 1108, the Supreme Court observed: “The case before us makes it 
fitting to remember that “The interference of the courts with the per- 
formance of the ordinary duties of the executive departments of the 
government, would be productive of nothing but mischief; and we are 
quite satisfied, that such a power was never intended to be given to 
them.’ ” 


In the absence of a showing of oppressive, unreasonable or unneces- 
sary requirements made under § 3614 of the Internal Revenue Code, 
the weight of authority not only upholds the constitutional validity of 
the Act, but approves its liberal interpretation as well as enforcement 
of prompt obedience to the procedure authorized by it. First National 
Bank of Mobile v. United States, 267 U.S. 576, 45 S.Ct. 231, 69 L.Ed. 
796; affirming D.C., 295 F. 142; Brownson v. United States, 8 Cir., 32 
F.2d 844; McMann v. Securities and Exchange Commisison, 2 Cir., 87 
F.2d 377; McGarry v. Securities and Exchange Commission, 10 Cir., 147 
F.2d 389; United States v. United Distillers Products Corp., 2 Cir., 156 
F.2d 872; United States v. First National Bank, 5 Cir., 160 F.2d 532. 

My conclusion is that the position assumed by the defendant is un- 
tenable; that it was the duty of the defendant to have obeyed the sum- 
mons of January 21, 1953, and it should obey such summons as may 
hereafter be issued under § 3614 in respect to the same matters. 

Judgment will be entered in conformity herewith. 





Bank Permitted to Charge Guarantors 
Account 


A bank debited plaintiffs account $50,000 to offset an 
amount owed by plaintiffs under their guaranty of payment 
by a corporation from which the bank had purchased accounts 
receivable. The court found the offset was made after plain- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §616. 
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tiffs had terminated their guaranty but was made in regard 
to paper which was delinquent before the guaranty ended. It 
held that the bank was justified in making the offset and that 
it did not have to exhaust the security it held or which came 
into its hands before taking action against the guarantors by 
charging their account. Eisendrath v. Bank of America Na- 
tional Trust & Savings Association, District Court of Appeals 
of California, 258 P.2d 13. The opinion of the court is as fol- 
lows: 


WHITE, P. J.—Plaintiffs appeal from an adverse judgment in an 
action whereby they sought to recover the amount of a deposit in the 
defendant bank. The bank had exercised its right of “offset” by debit- 
ing the plaintiffs’ account for $50,000, the limit of plaintiffs’ guaranty 
upon accounts receivable of Empire Jewelry Company which had been 
bought by the bank. 


Empire Jewelry Company, a corporation, of which plaintiff Philip 
S. Eisendrath was a stockholder and officer, on July 21, 1947, entered 
into an agreement with Bank of America, entitled “Instalment Paper 
Indirect Collection,” the pertinent provisions whereof are as hereinafter 
set forth. 

The agreement recited that Empire Jewelry Co. was in the business 
of retail selling and desired from time to time to sell to the bank notes, 
contracts, mortgages and other evidences of indebtedness, referred to 
in the contract and in the briefs as “paper”; that the parties contem- 
plated a “future course of dealing” and desired to define their mutual 
rights, obligations and liabilities. All paper, together with all rights of 
the seller (Empire Jewelry Co.) was to be assigned to the bank. Seller 
warranted that the paper was genuine, that the seller was the owner 
thereof, and that each paper represented a bona fide transaction. In 
consideration of the purchase of the paper by the bank, the seller guar- 
anteed the payment to the bank “of the total amount of principal and 
interest at the times and in the manner specified in each paper sold 
to the Bank.” 


It was agreed that “The purchase price of any paper purchased under 
this contract shall be 75% of the face value or unpaid balance of the 
principal amount of such paper. The said purchase price shall be paid 
to the Seller or credited to his account when the paper is purchased, and 
thereupon full title to the paper shall pass to the Bank.” 


The rights of the bank and the seller with reference to the accounts 
so sold are set forth substantially as follows: 
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“If an amount in excess of the purchase price (75%) plus six per 
cent per annum computed monthly of the unpaid balance of the amount 
paid by the bank for such paper, is realized by the Bank, the amount so 
realized shall be applied as follows: 


“(1) To satisfy any past due indebtedness of the Seller to the Bank, 
arising under this contract or otherwise; and 


(2) Any balance remaining shall be paid to the Seller. Such pay- 
ments as become due to the Seller hereunder shall be payable on the 
tenth (10th) day of each month during the life of this contract.” 


It was further provided that the bank “will immediately credit Seller 
with the value of paper calculated on the foregoing basis, provided, how- 
ever, that Bank shall have ten (10) days from the date of deposit of 
each paper to make an investigation as to whether each such paper is 
satisfactory to it, and should it determine from such investigation that 
such paper is for any reason whatsoever unsatisfactory, upon request of 
Bank Seller will repurchase such paper for the amount with which Seller 
has been credited thereon.” 


By the terms of the agreement the bank appointed the Seller its 
agent for the purpose of receiving collections, such collections to be held 
in trust by the Seller. In the event of default by the Seller, upon notice, 
Seller’s agency would terminate, but the Seller might repurchase any 
“paper” at a purchase price equivalent to its obligation to the Bank, 
“including Seller’s contingent liability under this contract.” The con- 
tract containd the following pertinent provisions: 


“In the event of a violation by the Seller of any warranty 
made upon the sale of any paper, or the unlawful failure of Seller 
to account for any sum or sums collected by the Seller as agent 
for the Bank, the Bank shall not be required to give any notice 
of such default, and the agency of the Seller to collect the paper 
shall, at the option of the Bank, terminate. The Bank may at any 
time make any reasonable settlement with the obligor on any of 
such paper that it sees fit, or grant any extension of time there- 
under that it may deem necessary, without notice to the Seller, 
and such settlement or extension of time shall not affect the 
obligation of the Seller to pay in full the entire principal amount 
of said paper with interest.” 


The plaintiffs herein, with other individuals, executed a “guaranty 
and waiver” which provided that they did “jointly and severally guar- 
antee to the bank, its successors and assigns, the full, prompt and faith- 
ful performance and discharge by Empire Jewelry Company” of the 
terms of the foregoing agreement, and guaranteed the full payment of 
all accounts sold or transferred to the bank thereunder. The guaranty 
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further provided that, “The above agreement may be altered in any 
respect without releasing the undersigned from their liability hereunder. 
No extension in the time of payment or other indulgence or change in 
the terms or amount of payment, made with any debtor, under any 
paper sold or transferred to the Bank shall release the undersigned from 
this guaranty.” 

One June 2, 1948, plaintiffs gave notice to the Bank that their guar- 
anty was terminated as to future transactions. On June 15, 1948, after 
the bank had made written demand upon Empire Jewelry Company to 
pay the unpaid balance of contracts then delinquent as well as upon 
the guarantors, the bank, upon failure of any of the parties to respond, 
offset the sum of $50,000 from the deposit account of plaintiffs, appel- 
lants herein. 

Appellants urge seven points: 

“The bank holding the guarantee of the Eisendraths’ (later 
their $50,000.00) , and additional collateral as security for an obli- 
gation, has no lien thereon for payment of other claims against 
the principal.” 


Under this heading, it is urged that after the termination of the 
Eisendraths’ guarantee, the Bank had no right of recourse upon them 
for the payment of “other claims” or future advances made by the 
Bank; that the Bank “closed the line of credit” at least by June 18; and 
that the burden of proof was upon the creditor Bank “to justify charges 
as being properly chargeable against the debtor or surety.” 


As a second point it is urged that the Bank failed to apply receipts 
from the securities to a reduction of the obligation guarantee. 


Thirdly it is contended, “The sale and release of the security with- 
out demand, notice, consent, public sale, or opportunity to surety to 
protect self-released surety.” 


Fourthly, it is contended that “Alteration or Modification of the 
Contract or Obligation of Surety without His Consent Exonerates 
Surety.” 


As a fifth point, it is asserted that the bank negligently failed to ob- 
tain payment of the principal indebtedness when default had occurred 
in that it failed to assert a bankers’ lien against the principal and con- 
tinued to support and maintain the operations of the principal. 


Further, it is urged that the bank made erroneous interest charges; 
and finally, that the court erred in not finding “that the proceeds of, and 
the securities remaining in the bank’s possession after the bank indebted- 
ness was paid off, belongs to the plaintiffs, and the amount of the pro- 
ceeds of said securities ($5,700.00) reduced pro tanto the right of re- 
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course against the plaintiff’s $50,000.00 and required judgment for plain- 
tiffs on this point.” 

In the main, the answer to appellant’s contentions is found in the 
terms of the waiver and guaranty and in the fact that under the terms 
thereof, at the time that the bank exercised its right of offset, the obliga- 
tion of appellants to pay the $50,000 had fully matured. The Eisendraths 
had agreed to pay, on demand, the amount of any account not paid on 
or before its due date. At the time the bank made its demand on the 
Eisendraths, as well as other guarantors, there was delinquent paper in 
an amount of $265,560.63, or approximately 70% of the total paper out- 
standing. In these circumstances, the bank was entitled to offset its de- 
posit liability to its customers against the matured obligation under the 
guaranty. Code Civ. Proc. sec. 440; Gonsalves v. Bank of America, 16 
Cal. 2d 169, 105 P. 2d 118; Arnold v. San Ramon Valley Bank, 184 Cal. 
632, 635, 194 P. 1012, 13 A.L.R. 320; Melander v. Western Nat. Bank, 21 
Cal. App. 462, 469, 470, 182 P. 265; McDonald v. Gravenstein Ass’n, 42 
Cal. App. 2d 329, 108 P. 2d 936; Loeb v. Christie, 6 Cal. 2d 416, 418, 57 
P. 2d 1303; San Francisco Theological Seminary v. Monterey County 
G. & E. Co., 179 Cal. 166, 172, 175 P. 693, 695. As was said in the last- 
cited case, “The guarantor’s obligation rests solely upon its contract of 
guaranty. The mortgage is looked to merely to interpret and measure 
the extent of the guaranty. The guarantor’s obligation is not secured 
by the mortgage, and suit may be maintained upon it without reference 
to any proceeding against the principal debtor or the security.” 


Any contention that the bank was obliged to exhaust the security 
before any obligation arose on the part of appellants is answered by the 
language of Loeb v. Christie, supra, where the court said, 6 Cal. 2d at 
page 418, 57 P. 2d at page 1303: “On many occasions it has been de- 
clared by this court to be the rule that the guarantor’s liability may be 
enforced without first resorting to the mortgage security.” 


The bank here undertook to make the advances upon the accounts in 
reliance upon the guaranty executed by plaintiffs. The language in Mc- 
Donald v. Gravenstein Ass’n, supra, 42 Cal. App. 2d at page 334, 108 
P. 2d at page 939, is here applicable: “Appellant has received the bene- 
fit of a considerable amount of the supplies furnished for the proper 
care of his property. He knew exactly what he was signing, and it can 
be reasonably inferred that respondents entered into the contract relying 
upon the fact that appellant had signed it in the capacity of guarantor. 
Both justice and equity require that a should reimburse re- 
spondent-association.” 

We are in accord with the statement of respondent that events oc- 
curring after the offset was made could not operate to make the offset 
wrongful. Appellants appear to contend that the Bank was under a duty 
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to them to obtain enough money out of the accounts to recoup its in- 
vestment and thus relieve them as guarantors from liability. 


The evidence discloses that appellants’ liabilities to which the $50,000 
was applied were all liabilities upon transactions entered into prior to 
the notice of termination given by appellants to the bank on June 2, 1948. 
Further, the trial court came to the conclusion, upon substantial evi- 
dence, that assuming that the guaranty was effectively terminated as of 
June 2, 1948, there remained in existence on January 27, 1949, approxi- 
mately $130,000 of liabilities which accrued before June 2, 1948, to which 
the $50,000 could have been applied. 


Contrary to appellants’ contention, no part of the $50,000 was ap- 
plied to the satisfaction of any liabilities other than the accounts guaran- 
teed by them. Between the date of the notice of termination of June 2 
and the date of the offset, June 18, the liabilities of Empire Jewelry Com- 
pany to the bank did not increase, but actually decreased. 


There was substantial evidence to support the court’s findings to the 
effect that at all times from June 18, 1948, to January 27, 1949, there 
was in existence paper sold to the bank having an aggregate unpaid bal- 
ance of more than $50,000, which was delinquent. At the time of the 
offset, June 18, 1948, the bank segregated delinquent paper having a 
face amount of $66,666.66 and “marked it” as “Eisendrath paper.” The 
$50,000 was properly applied to pay the unpaid balances of this paper. 


There is no merit to the contention, as we understand it, that the 
bank was required to apply the entire amount of the gross collections in 
reduction of the plaintiffs’ obligation under their guaranty. As respond- 
ent points out, all sums realized from the paper were properly applied 
in accordance with the contract; and even if the costs of collection had 
not been paid out of collections, the obligations of the guarantors at all 
times exceeded the amount of their guaranty (and there can be no ques- 
tion as to the good faith of the bank in the methods used by it to facili- 
tate collections and liquidate the accounts). Any suggestion that 
collection costs should not be charged against the amount recovered is 
obviously without merit, even without consideration of the explicit terms 
of the “instalment paper” contract and the plaintiffs’ contract of guar- 
anty. 

That the bank properly applied the monies received by its collections 
through Empire Jewelry Company, or otherwise, finds support in Bank 
of America Nat. Trust & Savings Ass’n v. Kelsey, 6 Cal.App.2d 346, 44 
P.2d 617, 620, where it was held that payments received without desig- 
nation as to which of several obligations should be credited must be 
applied, first, to interest, second, to principal due, third, to obligations 
earliest in date of maturity, fourth, to ebligations not secured by a lien 
or collateral undertaking; and fifth, to obligations secured by a lien or 
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collateral undertaking. The court further held: “... And in this con- 
nection it should be stated that third persons, such as guarantors, 
sureties, indorsers and the like, secondarily liable on one or more of 
several debts cannot control the application of a payment by either the 
debtor or the creditor, and where neither party applies the payment to 
a specific debt the court is not required to apply it so as to exonerate 
such third persons.” See also Hogan v. Paddon, 91 Cal.App. 606, 616, 
267 P. 392, and Ohio Electric Car Co. v. Le Sage, 198 Cal. 705, 247 P. 
190. It follows that the monies received from the liquidation of the 
paper were properly applied to the payment of the unguaranteed ad- 
vances rather than on the obligations guaranteed. As was said in Con- 
solidated Naval Stores Co. v. Wilson, 82 Fla. 396, 90 So. 461, 466, 21 
A.L.R. 681, 689, “. . . it would be inequitable and manifestly unjust to 
require the application of the proceeds of the mortgaged property to be 
applied first to the indorsed notes, for the whole purpose of the addi- 
tional security would be destroyed by such application.” (Emphasis 
added.) 

Despite the arguments of appellant as to the effect of the financial 
statements presented to the trial court, there was substantial evidence 
to support the conclusion that the bank in its entire operations with 
Empire Jewelry Company and its successor, accomplished no more than 
to recoup its investment plus the interest to which it was entitled. In 
these circumstances, in the light of the views hereinbefore expressed, 
appellants cannot prevail. 

The argument of appellants, that the transaction was in essence a 
loan rather than a sale of contracts, is purely academic, in the light of 
the conclusions hereinbefore reached. No question of any attempt to 
avoid the usury law of this state, or any other rule of public policy, is 
or can be made. The contention that the basic contract with Empire 
Jewelry Company was altered without appellants’ consent is answered 
by the plain language of the guaranty to the effect that the contract 
might be altered in any respect without releasing them from their lia- 
bility. 

With respect to the contention that $5,700 of the paper segregated 
as “Eisendrath paper” should have been awarded to appellants, it ap- 
pears that such paper and its proceeds were offered to appellants on 
several occasions, but refused. The matter was not presented to the 
trial court until the motion for new trial was made. No request to amend 
the pleadings to determine the issue as between appellants and Empire 
Jewelry Company, Empire Home Equipment Company or the assignee 
for the benefit of creditors of Empire Jewelry Company, who were not 
parties to the action, was ever made. In the absence of pleadings, or a 
request to file the same, the finding of the trial court adverse to appel- 
lants was the only finding that could be made. 
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Finally, it must be once more observed that it is the duty of appel- 
lant to demonstrate that there is no substantial evidence to support a 
challenged finding, Nichols v. Mitchell, 32 Cal.2d 598, 600, 197 P.2d 550; 
Goldring v. Goldring, 94 Cal.App.2d 643, 645, 211 P.2d 342; Tesseyman 
v. Fisher, 113 Cal.App.2d 404, 407, 248 P.2d 471. The record in this 
cause discloses substantial evidence to support all the trial court’s find- 
ings, and under well settled principles the judgment must be affirmed. 

For the reasons stated, the judgment is affirmed. The attempted 
appeal from the “ruling” denying the motion for a new trial is dismissed. - 

DORAN, J., concurs. 





Mortgage Transaction Held Not “Doing 
Business Within the State” 


For bankers concerned with the subject of THE BANKING 
Law Journat article “Loaning Money on Out-of-State Real 
Estate Mortgages” (70 B.L.J. 676, December, 1958), the fol- 
lowing decision will be of interest as an example of how some 
state courts look at an out-of-state corporation’s loan business. 


Plaintiff, a Washington corporation, took mortgages from 
an Idaho resident covering real estate and personal property 
in Idaho. The note and mortgages were executed and de- 
livered in Washington and the note was payable in that state. 
When the mortgagor defaulted the corporation instituted a 
foreclosure suit in Idaho. The mortgagor contended the mort- 
gages were void under an Idaho statute because plaintiff was a 
foreign corporation doing business in Idaho without comply- 
ing with the formal statutory requirements. The court held 
in favor of the mortgagee on the ground that where the mort- 
gage was executed out of the state of Idaho the mere fact that 
the instrument was secured by Idaho property did not consti- 
tute doing business within the state on the part of the mort- 
gagee. Land Development Corporation v. Cannaday et al., 
Supreme Court of Idaho, 258 P.2d 976. The opinion of the 
court is as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $887. 





THE BANKING LAW JOURNAL 277 


THOMAS, J.—Appellant, hereinafter designated as the plaintiff, The 
Land Development Corporation, a corporation of the State of Washing- 
ton, instituted an action for the foreclosure of a real estate and a chattel 
mortgage on real property and chattels in Idaho. 

The complaint alleged that plaintiff is a Washington corporation, 
duly organized, formed and existing under the laws of the State of Wash- 
ington, and alleged the execution and delivery of a note and mortgages, 
in the State of Washington, by defendant, Dowd Roy Cannaday, to 
plaintiff; it also alleged demand for, and the refusal of, payment. The 
note was pleaded in haec verba and discloses on its face that it was made 
and payable in Tekoa, Whitman County, Washington; a copy of each 
mortgage was attached to the complaint and by reference made a part 
thereof and likewise show on their face that they were executed in Whit- 
man County, Washington. 


Respondent, Dowd Roy Cannaday, filed an answer denying each and 
every allegation of the complaint and set forth affirmatively that plain- 
tiff was a Washington corporation and was not authorized to do business 
in Idaho, and that it was engaged in doing business in the State of Idaho 
and that the note and mortgages were void under Sec. 30-505, I.C. 


The respondents, W. R. More and Betty G. More, his wife, filed an 
answer and cross-complaint alleging a prior mortgage upon the property 
and sought judgment foreclosing their mortgage. 


Plaintiff introduced evidence in support of its complaint showing that 
it was a corporation duly organized and existing under and by virtue of 
the laws of the State of Washington, which respondent admitted in his 
answer to be true. Plaintiff further adduced evidence which disclosed 
that on December 3, 1948, in Tekoa, Whitman County, Washington, in 
the law office of John Denoo, the then president of said corporation, 
Dowd Roy Cannaday, the respondent, borrowed from the corporation 
the sum of $15,500 and at that time and place executed and delivered 
to the corporation his promissory note in such sum, payable one year 
from date at Tekoa, Washington; plaintiff also introduced testimony 
that at that time and place Dowd Roy Cannaday made, executed and 
delivered a real estate mortgage covering certain real property situated 
in the State of Idaho, together with a chattel mortgage covering certain 
personal property, likewise situated in Idaho, to secure payment of said 
note, and that the entire transaction was initiated, conducted and con- 
cluded in the office of said John Denoo, in Tekoa, Washington, and that 
demand for payment had been made and payment refused. 


Immediately following, by agreement of counsel and before any cross- 
examination, respondent More introduced evidence in support of his 
cross-complaint and rested. 


Following the cross-examination of plaintiff’s witnesses plaintiff rested 
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whereupon respondent Cannaday moved the court to enter a judg- 
ment of nonsuit on the grounds that the plaintiff had not proved that 
it is an Idaho corporation or that it had the right to do business in Idaho 
on December 3, 1948, and that it had also failed to prove it was not doing 
business in Idaho on that date. The court denied the motion at that 
time. 

Respondent Cannaday then called the witness Denoo for cross- 
examination under the statute and after a few preliminary questions 
were asked the examination was concluded; the court then granted Can- 
naday’s motion for nonsuit on the ground that the evidence disclosed 
the plaintiff corporation was doing business in the State of Idaho but 
failed to show said plaintiff was qualified to do business in this state. 

A judgment of nonsuit was entered decreeing that the complaint 
of plaintiff be dismissed and that the note and mortgages executed by 
Dowd Roy Cannaday were void and of no force and effect, and that 
no action upon such instruments could be maintained in the State of 
Idaho. The court also entered judgment for W. R. More and Betty 
G. More, foreclosing their mortgage as a first and prior lien upon the 
real property, and further decreed that the title of Cannaday in and to 
the lands and premises was quieted against all claims and demands as to 
any of the parties to the action excepting More and his wife, forever 
barring and enjoining the plaintiff or any other parties except More 
and his wife from claiming any interest, right, title or estate in and to 
the lands and premises or any part thereof adverse to the title quieted. 

From both the judgment of nonsuit and the judgment of foreclosure 
in favor of More and his wife, this appeal was taken. 

Respondent moved this court to dismiss the appeal on the ground 
no undertaking on appeal was filed in accordance with Sec. 13-203, I.C., 
providing that appellant will pay all costs and damages which may be 
awarded against it on the appeal or on a dismissal thereof. 

The bond, in pertinent part, provides as follows: 

“Whereas, ... plaintiff ... has commenced or is about to appeal 

... from ... those judgments and orders . . . now, therefore, in ac- 

cordance with the provisions of 13-203, Idaho Code, the General 

Casualty Company of America do undertake in the sum of Three 

Hundred ($300.00) Dollars to pay all costs which may be awarded 

against the plaintiff . .. on an appeal, said amount, however, not to 

exceed the sum of Three Hundred ($300.00) Dollars.” 

It will be noted that the undertaking provides for costs but does not 
expressly also include damages as provided in Sec. 13-203, I.C. 

Sec. 12-613, I.C., dealing with the general form of an undertaking, 
provides as follows: 

“Whenever a party to an action or proceeding desires to give 
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an undertaking provided to be given by law, it shall be sufficient 
if the sureties sign an undertaking indicating that they are thereby 
bound to the obligations of the statute requiring the undertaking to 
be given. Such undertaking may be in form as follows: 

(Title of Court. Title of cause.) 

“Whereas, the desires to give an undertaking for (state 
what) , now, therefore, we the undersigned sureties, do hereby 
obligate ourselves jointly and severally, to (name who) un- 
der said statutory obligations in the sum of dollars. 














“The sureties so signing such undertaking are bound to the full 
statutory obligations of the statute requiring the undertaking.” 

The bond here challenged discloses that it was given pursuant to Sec. 
13-203, I.C., and that the surety is bound to the extent of the statutory 
obligations. In reading sections 13-203, I.C., and 12-613, I.C., together, 
the obligation is supplied and the surety cannot avoid payment thereof 
to the parties adverse to plaintiff in the event damages and costs are 
awarded against it, either on appeal or an a dismissal, hence, the motion 
to dismiss is denied. Bothwell v. Keefer, 52 Idaho 737, 20 P.2d 199; Mun- 
cey v. Security Ins. Co., 42 Idaho 782, 247 P. 785; Bain v. Olsen, 36 Idaho 
130, 209 P. 721. 

Respondent urges that plaintiff failed to introduce the Articles of In- 
corporation although they were marked and, hence, there is no showing 
as to the powers, if any, possessed by the plaintiff corporation and that 
there is no presumption of law that it had the right to loan money, the 
right to take mortages or the right to sue to recover therefor. Such con- 
tention is without merit. 

There is a presumption that the contract of a corporation is within 
its corporate powers and the burden of proving a contract ultra vires is 
on the party making that assertion and, furthermore, it must be specially 
pleaded. Wallace Bank & Trust Co. v. First Nat. Bank, 40 Idaho 712, 
237 P. 284, 50 A.L.R. 316; Meholin v Carlson, 17 Idaho 742, 107 P. 755; 
19 C.J.S., Corporations, § 1119, page 693; 13 Am.Jur., sec. 756, p. 786. 

The motion for nonsuit admits the truth of plaintiff’s evidence and 
every reasonable inference of fact that can be legitimately drawn there- 
from and evidence must be interpreted most strongly against the de- 
fendant. Bogovich v. Capitol Silver-Lead Mining Co., 71 Idaho 1, 
224 P.2d 1078; Quinn v. Hartford Accident & Indemnity Co., 71 Idaho 
449, 232, P.2d 965. 

The crucial and decisive question presented on this appeal is whether 
the plaintiff, a foreign corporation which did not comply with the Con- 
stitution and statutes of this state, relating to foreign corporations doing 
business in Idaho, was doing business herein within the meaning of Art. 
11, Sec. 10, Idaho Constitution, and Secs. 30-501 & 502, I.C. These pro- 
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visions regulating foreign corporations do not apply unless the corpora- 
tion is doing business within the state. 

It is urged by respondent that under the pleadings it is disclosed 
that the plaintiff had no legal capacity to sue because the complaint 
shows it to be a foreign corporation and there is no allegation that it had 
complied with the foreign corporation laws of this state or, in the alter- 
native, that the transaction sued upon did not arise out of doing busi- 
ness in this state. It is true that the complaint does allege that plaintiff 
is a foreign corporation but does not allege a compliance with the laws 
of this state with reference to foreign corporations doing business herein; 
however, there is no allegation that the plaintiff was or ever had been 
doing business in Idaho; the complaint alleges the execution of the note 
and mortgages in the State of Washington and that the obligation there- 
of was to be performed in that state. It is true where the complaint dis- 
closes that the plaintiff is a foreign corporation it must then either show 
a compliance with the laws of this state which would entitle it to do 
business herein or it must show by facts constituting its cause of action 
that the transaction sued upon does not arise out of doing business within 
this state. Perry v. Reynolds, 63 Idaho 457, 122 P.2d 508; Bonham 
Nat. Bank of Fairbury v. Grimes Pass P. M. Co., i8 Idaho 629, 111 P. 
1078. The complaint meets these requirements. 

Respondent urges that the transaction was not a single and isolated 
transaction but that there were a series of contracts between the parties, 
all relating to the same general subject matter, which disclose when 
considered together that plaintiff was doing business in Idaho; in sup- 
port of this proposition, respondent in his brief goes to great length to 
set forth the purported transaction and relationship as alleged as an 
affirmative defense in his answer; these allegations, without testimony, 
constitute no proof. Additionally, respondent urges that under cross- 
examination Denoo testified that the original dealings were between 
Tekoa Land Company, a partnership, a predecessor of plaintiff, and Can- 
naday under contract and that plaintiff corporation took over the Can- 
naday contracts. A copy of one purported contract between the part- 
nership and Cannaday is attached as an exhibit to the answer of respond- 
ent but there is no evidence in the record of any contract or contracts 
between the plaintiff corporation and Cannaday other than the note 
and mortgages given by Cannaday to plaintiff; hence, there is nothing 
before this court on the record for review with respect to any other deal- 
ings or transactions. Bogovich v. Capitol Silver-Lead Mining Co., 
supra. 

Where a foreign corporation makes a loan and takes a note outside 
of Idaho, secured by a mortgage upon property in this state, and the 
entire transaction takes place in such other state, the place fixed for 
the payment of the note, neither the consummation of the transaction 
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nor a foreclosure of the mortgaged property within this state constitutes 
doing business in Idaho within the meaning of Art. 11, Sec. 10, Idaho 
Constitution, and Secs. 30-501 & 502, I.C. Foore v. Simon Piano Co., 18 
Idaho 167, 108 P. 1038; Bonham Nat. Bank of Fairbury v. Grimes Pass 
P. M. Co., 18 Idaho 629, 111 P. 1078; Diamond Bank v. Van Meter, 19 
Idaho 225, 113 P. 97; Largilliere Co. v. McConkie, 36 Idaho 229, 210 P. 
207; Burlington Sav. Bank v. Grayson, 43 Idaho 654, 254 P. 215; Port- 
land Cattle Loan Co. v. Hansen Livestock & Feeding Co., 43 Idaho 343, 
251 P. 1051; Continental Assurance Co. v. Ihler, 53 Idaho 612, 26 P.2d 
792; Perry v. Reynolds, 63 Idaho 457, 122 P.2d 508; 23 Am.Jur., sec. 
366, p. 349 and sec. 371, p. 356; 17 Fletcher, Cyc., Corporations, p. 542, 
secs. 8492-93. 

Respondent places great reliance upon the case of John Hancock 
Mut. Life Ins. Co. v. Girard, 57 Idaho 198, 64 P.2d 254. The court, in 
that case, did not denounce or depart from the principles set forth in any 
of the above-cited cases; however, there were many facts and factors 
found in the Hancock case which readily distinguish it from all of 
these cases as well as the instant case; in the Hancock case 
the foreign corporation, through its agent in the State of 
Idaho, actively secured numerous investments which were evi- 
denced by notes and mortgages made payable outside the 
state but which did recite on their face that they were executed under 
and governed by the laws of Idaho; additionally, such agent looked after 
the collection of principal and interest, the payment of taxes, the pro- 
curing of insurance on improvements and securing renewals from time 
to time; moreover, the foreign corporation negotiated the extension of 
the particular loan involved at maturity and secured additional per- 
sonal liability and obligation from the purchaser of the property subject 
to the original mortgage given by the predecessor in interest of the 
purchaser and did at the same time retain the original security; also, 
the corporation took many deeds in lieu of foreclosure and engaged in 
the rental and leasing of lands thus obtained, and also in some instances 
sold and conveyed the lands so acquired, and, in general, managed and 
developed such property in the furtherance of its business and carried 
on both agricultural pursuits and a real estate business in such lands so 
acquired. It transacted a substantial part of its ordinary business, 
continuous in character, in Idaho. None of these facts or factors appear 
in the instant case. 

We conclude on the record before us and in harmony with the deci- 
sions of this court hereinabove cited that at the time the motion of 
nonsuit was granted the evidence before the court failed to show that 
the plaintiff was doing business in the State of Idaho within the mean- 
ing of the Constitution and statutes and that the court committed re- 
versible error in entering judgment of nonsuit. 
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By so holding, it is not intended to, nor do we, preclude the defendant 
Cannaday from going forward with his proof, if any he has, upon the 
issues joined. 


The court below, as hereinabove pointed out, decreed that the note 
and mortgages executed by Cannaday to the plaintiff were void and of no 
force and effect and further decreed the foreclosure of the More mort- 
gage as a first and prior lien on the real property and quieted the title 
of Cannaday in the lands and premises against all claims and demands 
of plaintiff and barred and enjoined plaintiff from claiming any right, 
title, interest or estate in and to the lands and premises or any part 
thereof adverse to the title quieted. 


Under the decree, even though the plaintiff was not doing business 
in Idaho, any right, title, interest or estate it had in the lands mortgaged 
were declared absolutely null and void. 


Sec. 30-505, I.C., dealing with foreign corporations, provides as fol- 
lows: 

“Noncompliance—Effect on real estate holdings.——Such corpora- 

tion can not take or hold title to any realty within this state prior 

to making such filings, and any pretended deed or conveyance of 


real estate to such corporation prior to such filings shall be absolutely 
null and void.” 


Under the provisions of Sec. 30-505, I.C., it is only foreign corpora- 
tions that are doing business in this state without first complying with 
the constitutional and statutory provisions that are prohibited from 
taking and holding title to real estate acquired prior to compliance. 
Foore v. Simon Piano Co., 18 Idaho 167, 108 P. 1038. It has no applica- 
tion to a foreign corporation which is not doing business in this state. 
It follows that if the plaintiff was not doing business in Idaho it had a 
right to prosecute an action to foreclose its real estate mortgage, sub- 
ject only to the rights of More, the first mortgagee; however, the decree 
cut off such right of plaintiff and in this additional respect the decree of 
the court below cannot be sustained. 

The judgment of nonsuit is reversed and the cause remanded with 
directions to the trial court to overrule the motion for nonsuit; the 
judgment of foreclosure of the More mortgage is modified so as to re- 
serve appellant’s rights and remedies as subsequent mortgagee and, as 
modified, is affirmed; that the court below proceed in accordance with 
the views herein expressed. Petition for rehearing denied. Costs to 


appellant. 
PORTER, C. J., and GIVENS, TAYLOR and KEETON, JJ., concur. 
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Delivery of Insurance Policy to Bank Does 
Not Constitute Pledge 


Chapman delivered three life insurance policies to his bank 
as collateral for a loan of funds overdrawn from his company’s 
account. A short time later this loan was paid off but the poli- 
cies remained in the hands of the bank. Subsequently, the bank 
loaned money to Chapman receiving from him notes, all of 
which stated that certain specified property was collateral for 
each loan but none of which designated the insurance policies 
as collateral. When he died owing the bank some $6,000, the 
bank claimed it held the insurance policies as security for his 
general line of credit in accordance with an oral agreement. 
The court, in awarding the proceeds of the policies to the named 
beneficiaries rather than to the bank ruled that neither the 
Georgia statutes nor precedent permitted the creation of 
a pledge of insurance policies by delivery substantiated only by 
an oral agreement. Commercial National Bank of Cedartown, 
Georgia v. Chapman et al., U. S. Court of Appeals, Fifth Cir- 
cuit, 206 F.2d 349. The opinion of the court is as follows: 


STRUM, C.J.—The sole question here is whether or not, under the 
laws of Georgia, the transactions hereinafter mentioned constitute a 
valid pledge of three life insurance policies, creating rights in the pledgee 
superior to those of the named beneficiaries. 


The policies were issued on the life of V.S. Chapman, Jr. On August 
16, 1949, the account of V. S. Chapman & Company in the appellant 
bank was overdrawn. On that day, the bank loaned the Chapman Com- 
pany $1,000.74 by honoring its outstanding checks in that amount, and 
Chapman, the insured, “deposited” the policies with the bank as col- 
lateral security for said loan. About a week later, August 22, 1949, Chap- 
man procured from the insurance company a loan of $1,400 on said 
policies. The latter sum was deposited to the credit of Chapman & Com- 
pany in the appellant bank, thus discharging the loan of $1,000.74. 

The bank claims, however, that Chapman continued to leave the 
policies deposited with and pledged to appellant bank “as collateral and 
security for his general line of credit.” There was never any written 
assignment of the policies, nor any written evidence of the pledge. 


Thereafter, beginning with a note dated February 24, 1950, Chapman 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1271. 
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from time to time incurred additional indebtedness to the bank, aggre- 
gating, with interest, $6,596.78. Each of the notes, evidencing these ad- 
ditional loans pledged property or income specifically named therein, but 
none of these mentioned the insurance policies. The bank, however, 
claims that although there was no written assignment of the policies 
there was a valid oral pledge thereof, accompanied by delivery, to secure 
Chapman’s general line of credit, and that in addition to the collateral 
described in the notes, the insurance policies are also security for the 
payment of those notes. The policies remained in the actual physical 
custody of the bank. 

Chapman died on December 1, 1950, owing the bank $6,141.47 of the 
indebtedness last above mentioned. The named beneficiaries and the 
bank each claimed the proceeds of the policies. The district court held 
that there was no valid pledge of the policies, and awarded recovery to 
the beneficiaries. 

The Supreme Court of Georgia, which we follow in determining this 
controversy, has thus determined the common law of Georgia with 
reference to the pledge of incorporeal property: “At common law, there- 
fore, incorporeal things, though they might be sold or mortgaged, could 
not be pawned. Story on Bailment, sec. 280. Hence the necessity of the 
special provision of the (Georgia) Code for the pledging of notes and 
evidences of debt. Code, 2110.” First Nat'l Bank v. Nelson & Co., 38 
Ga. 391, text 402. 


Prior to 1887, the Georgia Code (1868), § 2110, read: 


“A pledge, or pawn, is property deposited with another as secur- 
ity for the payment of a debt. Delivery of the property is essential 
to this bailment, but promissory notes and evidences of debt may be 
delivered in pledge. The delivery of title deeds creates no pledge.” 


That language clearly did not authorize the pledge of an insurance 
policy by mere delivery or deposit thereof. While the statute remained 
in that form, the Supreme Court of Georgia held that the attempted 
pledge of warehouse receipts covering cotton, the cotton remaining in 
the actual custody of the warehouseman, conferred upon the pledgee no 
right or title which would enable the pledgee to maintain an action in 
trover against a bona fide purchaser of the cotton. See National Ex- 
change Bank v. Graniteville Mfg. Co., 79 Ga. 22, 3 S.E. 411; Planters’ 
Rice Mill Co. v. Merchants’ Nat. Bank, 78 Ga. 574. 

Apparently to overcome these decisions, the statute was amended in 
1887, Acts of 1887, page 36, by inserting after the words “evidences of 
debt,” the words “warehouse receipts, elevator receipts, bill of lading, 
and other commercial paper symbolic of property”. Under the present 
statute all these, in addition to corporeal property, promissory notes and 
evidences of debt, may be delivered in pledge. Georgia Code, Ann. § 12- 
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601. But the statute has not been amended to cover insurance policies, 
although the Supreme Court of Georgia held many years ago that at 
common law incorporeal property could not be pledged. 

As the Georgia Supreme Court has held that incorporeal property 
could not, at common law, be made the subject of a valid pledge, and as 
an insurance policy is not within the scope of the Georgia statute au- 
thorizing the symbolic pledge of designated classes of incorporeal prop- 
erty and evidences of debt, we hold that the insurance policies in question 
could not be pledged merely by delivery. The district court was correct 
in holding that the attempted pledge was ineffectual, and that the bank 
acquired no right thereunder. We are concerned here only with an at- 
tempted oral pledge, not with a duly executed assignment of the policies. 

Affirmed. 





Mortgagee’s Claim Held Prior To 
Government Tax Lien 


Harry Crawshaw’s Grill, Inc., borrowed money on a note 
and mortgage. Sometime afterward the Federal Government 
filed a tax lien against the company. Still later when the com- 
pany could not pay the note, plaintiff paid it for the company 
and took a new mortgage covering the same personal property 
without knowledge of the government tax lien. When a dis- 
pute arose, the plaintiff brought suit and asked the court to de- 
clare that his claim to proceeds from the sale of the mortgaged 
property was prior to the government’s claim. The court held 
in favor of the plaintiff. Its decision was based principally on 
the fact that when the plaintiff paid the company’s debt with 
the understanding that he would have the same security as the 
original mortgagee had, he did not put the government in a 
more unfavorable position than it had been in when the original 
mortgage existed. Potter v. United States et al. United States 
District Court, Rhode Island, 111 F. Supp. 585. The opinion 
of the court is as follows: 


LEAHY, D. J.—This is an action brought by-Charles W. Potter, of 
East Providence, Rhode Island, against the United States of America, 
by which the plaintiff, a mortgagee, is attempting to establish the pri- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §145. 
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ority of a mortgage held by him from Harry Crawshaw’s Grill, Inc., over 
certain federal tax liens filed by the defendant for taxes due from said 
Harry Crawshaw’s Grill, Inc. The complaint prays for a declaratory 
judgment, pursuant to the provisions of 28 U.S.C.A. § 2201, determining 
the rights of the parties and their respective priorities to the property 
of said corporation. 


In its answer the defendant asks that it be granted judgment estab- 
lishing the priority of its lien as against the claim of the plaintiff; that 
its lien be foreclosed pursuant to the provisions of § 3678 of the Inter- 
nal Revenue Code and § 2410(c) of Title 28 U.S.C.A.; and that the 
amount due the defendant for said taxes be ordered paid. 


The matter was submitted to the Court for decision on an agreed 
statement of facts and on oral arguments. The essential facts are sub- 
stantially as follows: On June 29, 1949, Harry Crawshaw’s Grill, Inc., 
a Rhode Island corporation, executed and delivered a promissory note 
to Margaret Crawshaw in the sum of $11,000, bearing interest at the 
rate of 5 per cent per annum on the unpaid balance. The note was pay- 
able in monthly installments of $329.68, the first payment being due on 
July 9, 1949. This promissory note was also signed by Harry L. Wilcox, 
who was the president and treasurer of the corporation. To secure pay- 
ment of this note, the corporation executed a mortgage on certain per- 
sonal property, consisting of restaurant equipment, located at 22 Wa- 
terman Avenue, East Providence, Rhode Island. This mortgage was 
duly recorded in the Town Clerk’s Office in said Town of East Provi- 
dence. Assessment lists were received by the Collector of Internal Rev- 
enue, at Providence, Rhode Island, on May 22, 1950, December 4, 1950, 
and March 7, 1951, disclosing that the above corporation, Harry Craw- 
shaw’s Grill, Inc., owed to the defendant the amount of $2,201.17 in 
withholding and F.1I.C.A. taxes. Following the receipt of each assess- 
ment list, the Collector of Internal Revenue notified the taxpayer, 
Harry Crawshaw’s Grill, Inc., of the tax due, and requested payment 
thereof. 

On April 12, 1951, the defendant, under its Internal Revenue Laws, 
filed with the Town Clerk of the Town of East Providence, an original 
notice of a tax lien dated April 11, 1951, against Harry Crawshaw’s 
Grill, Inc. 


The corporation defaulted in the payment of its mortgage note to 
Margaret Crawshaw, and the latter, through her attorneys, commenced 
foreclosure proceedings against the personal property which had served 
as security for the mortgage. 

Thereupon Harry L. Wilcox and Doris L. Wilcox approached the 
plaintiff, to whom they were already personally indebted in the sum of 
$1,000, and requested and importuned him to advance to the corpora- 
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tion sufficient funds to pay off the balance due to Margaret Crawshaw 
on said promissory note. At that time the balance on the note, includ- 
ing costs and counsel fees, amounted to $3,867. 

The plaintiff, being completely ignorant of the existence of the tax 
lien filed by the defendant, advanced to the corporation the above sum 
of $3,867, which was then used to pay the balance of the note of June 29, 
1949. As a result of this payment, the foreclosure proceedings against 
the corporation’s personal property were stopped, and the said mortgage 
was discharged. 

The corporation then delivered to the plaintiff a note, dated August 
3, 1951, in the sum of $4,867. This sum included not only the $3,867 
which had been advanced by the plaintiff to discharge the original mort- 
gage, but included an additional sum of $1,000 which represented the 
unsecured debt owed by Harry L. Wilcox and Doris L. Wilcox to the 
plaintiff. This new note for $4,867 was payable to the plaintiff on de- 
mand, with interest at the rate of 8 per cent, and was signed by the cor- 
poration and by Harry L. Wilcox and Doris L. Wilcox. As security for 
this new note the corporation executed a mortgage to the plaintiff on 
the same personal property which had previously served as security for 
the earlier note. This personal property mortgage was duly recorded 
on August 6, 1951, with the Town Clerk of the Town of East Providence. 


At the time the plaintiff received the above note and mortgage, he 
had no personal knowledge concerning the lien filed on April 12, 1951, 
by the defendant, and the mortgage on the said personal property con- 
tained a warranty that it was free and clear of all encumbrances. 

No payments on the corporation’s note of August 3, 1951, either of 
principal or interest, were ever made to the plaintiff, and in the early 
part of October 1951, the attorneys for the plaintiff made a written de- 
mand on the debtors for payment of the note. This demand was not 
complied with, and on November 20, 1951, the plaintiff, through his 
attorneys, commenced foreclosure proceedings against the mortgaged 
personal property. 

It was also on November 20, 1951, that the defendant, under a duly 
issued warrant for distraint, based upon the lien it had filed on April 12, 
1951, seized said personal property in East Providence, for non-payment 
of the taxes above referred to, the balance of said taxes at that time 
being $1,857.42. 

On December 5, 1951 the plaintiff commenced his action in this Court, 
and by a stipulation entered into by the parties, the defendant was au- 
thorized to sell the mortgaged personal property under its seizure and 
distraint, and to deposit the net receipts of the sale in the registry of 
the Court to await the final judgment and determination by the Court 
of the respective rights of the parties in this matter. In accordance with 
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the terms of this stipulation the personal property above referred to was 
sold on December 17, 1951, and the sum of $3,400 which was realized 
from the sale was deposited in the registry of the Court. 


To establish the priority of his claim over that of the defendant, the 
plaintiff relies on the theory of conventional subrogation. Priority is 
claimed, however, only to the extent of $3,867, that being the amount 
advanced by the plaintiff to discharge the previous mortgage on the 
corporation’s personal property. This was the same property upon which 
the defendant had filed its lien, unknown to the plaintiff. The plaintiff 
contends that the defendant is in no worse position now than it was be- 
fore the discharge of the old mortgage, and that the plaintiff, having ad- 
vanced the funds to discharge that mortgage, and having become the 
new mortgagee of the property, is subrogated to the rights of the pre- 
vious mortgagee. 

The contention of the defendant is that under the provisions of 
§§ 3670, 3671, and 3672 of the Internal Revenue Code its claim has pri- 
ority to that of the plaintiff, because its lien was placed on the mort- 
gaged property before the plaintiff's mortgage was executed. 

A person under no obligation who undertakes by agreement with an 
obligor to pay the latter’s debt, with the understanding that he will have 
the same or equivalent security to that held by the original creditor, 
and subsequently pays that obligation, will be subrogated to the rights 
of the original creditor, provided that the entire transaction places no 
innocent third party in a position more unfavorable than that in which 
he originally stood. Industrial Trust Company v. Hanley, 1933, 53 R.I. 
180, 165 A. 223; Burgoon v. Lavezzo, 1937, 68 App. D.C. 20, 92 F.2d 726, 
113 A.L.R. 944; Stowers v. Wheat, 5 Cir., 1935, 78 F.2d 25; Barnes v. 
Cady, 6 Cir., 1916, 232 F. 318; Rachal v. Smith, 5 Cir., 1900, 101 F. 159; 
Edwards v. Davenport, C.C., 1883, 20 F. 756. 


Constructive notice of the junior lien is insufficient to defeat his 
right of subrogation, and his failure to find the junior encumbrance on 
the record will not be sufficient reason to deny him relief in equity. 
Burgoon v. Lavezzo, supra; Industrial Trust Company v. Hanley, supra. 
Mistake is considered a proper ground for relief in equity. Industrial 
Trust Company v. Hanley, supra; Conti v. Fisher, 1926, 48 R.I. 33, 
134 A. 849. 


The allowance of subrogation does not restrict the effect of the rec- 
ord of the junior lien, but merely replaces it in its original position, junior 
to the lien with respect to which subrogation is allowed. Thus when a 
person who advances funds to discharge a mortgage lien on property 
with respect to which he receives a new mortgage, fails, merely through 
ignorance of a junior lien thereon, to take an actual assignment of the 
mortgage, thereby completely securing his position, equity will regard 
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the substance rather than the form of the transaction, and will treat the 
new mortgagee as equitable assignee of the original mortgagee’s rights, 
_ in the absence of intervening equities. Burgoon v. Lavezzo, supra; In- 
dustrial Trust Company v. Hanley, supra. 


The Government contends that, because of considerations applicable 
to the unusual facts of the instant case, these principles of subrogation 
law ought not to be applied here. One reason urged for their inappli- 
cability is that no agreement existed between the plaintiff and the 
mortgagor providing that the plaintiff was to stand first among all lien- 
holders. It appears, however, that the mortgage held by the plaintiff, 
relative to the property in question, contained a warranty that it was 
free and clear of all encumbrances. Clearly this is sufficient to remove 
the plaintiff from the category of volunteer; and not being a volunteer 
he is entitled to subrogation, unless other sufficient reasons exist to de- 
prive him of this right. Burgoon v. Lavezzo, supra; Rachal v. Smith, 
supra. 

Another reason advanced by the Government for disallowing subro- 
gation in this case is that the property involved here is personal prop- 
erty rather than real estate. But no case has been cited in support of 
making such a distinction, and the Court is not aware of any reason 
sufficient to warrant a distinction being made on this ground. In apply- 
ing the doctrine of subrogation, “no attention should be paid to techni- 
calities which are not of an insuperable character, but the broad equities 
should always be sought out as far as possible.” Merchants & Miners’ 
Transp. Co. v. Robinson-Baxter, Etc., Co., 1 Cir., 1911, 191 F. 769, 772. 
If justice will be served by allowing subrogation, conceptual and for- 
malistic arguments will not bar the granting of relief. 


Perhaps the strongest argument urged by the Government for dis- 
tinguishing the case at bar from others in which subrogation has been 
allowed, is that the note for the loan advanced by the plaintiff to the 
mortgagor here was for a different amount and carried a different rate 
of interest than did the original mortgage. The Government contends 
that because of this difference, the amount of the new note cannot be 
divided so as to allow subrogation for a part thereof and not for another 
part. Therefore, the Government contends, the full amount of the plain- 
tiff’s claim must be adjudged to be subsequent to the Government’s lien. 


The contention of the Government in this regard places undue em- 
phasis on form, and not enough on substance. Viewing the matter more 
in terms of substance, it can be seen that if the plaintiff had full knowl- 
edge of the Government’s lien here, he could have made certain that he 
would have been protected, by taking an assignment of the old mort- 
gage, and by taking a new mortgage to cover only the $1,000 already 
owed him. The rate of interest on this new mortgage could have been 
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adjusted so as to provide plaintiff with a combined rate of return equal 
to that which prevails on the present note. 

Inasmuch as it was at the mortgagor’s request that the plaintiff here 
advanced the money to discharge the old mortgage, that mortgage would 
unquestionably have been assigned to the plaintiff, instead of being dis- 
charged and a new mortgage issued, if plaintiff had requested such as- 
signment. The reason plaintiff failed to obtain an assignment, thus com- 
pletely securing his position, was his igorance of the Government’s junior 
lien. Equity will regard the substance of the transaction, however, 
rather than its form, and in the absence of intervening considerations, 
will rectify the mistake, by treating the plaintiff as an equitable assignee 
of the original mortgage. Burgoon v. Lavezzo, supra; Industrial Trust 
Company v. Hanley, supra. 

Why the amount of the new note, as it stands now, cannot be so 
divided as to allow subrogation for that portion which represents the 
amount of the old mortgage, has not been satisfactorily explained by the 
defendant. The Court would have little difficulty in dividing the amount 
of plaintiff’s claim so as to allow him priority for only the amount of the 
old mortgage and at the rate of interest specified therein, if such division 
were required. Because the fund realized from the sale of the mortgaged 
property is inadequate to pay even the amount of the old mortgage, 
however, no such division is required here. 

The allowance of subrogation under these circumstances places the 
Government in no worse position than it was in before the discharge of 
the old mortgage, and it is not entitled to be unjustly enriched by the 
plaintiff's mistake. Industrial Trust Company v. Hanley, supra. 

Upon consideration of all the circumstances of the case, the Court 
finds that the claim of the plaintiff is entitled to priority over that of 
the defendant. 

Counsel for the plaintiff may prepare for the signature of the Court 
an appropriate form of final judgment in accordance with this opinion. 


PROPOSED LEGISLATION REGARDING 
BANK’S LIABILITY 


Recent newspaper reports from Annapolis indicate a bill has 
been submitted to the Maryland legislature repealing a 1924 law 
which permits banks to relieve themselves by contract of responsi- 
bility in regard to items deposited in their safe deposit boxes. A 
recent case gave rise to this bill. A state court ruled under the 1924 
law that a bank was not liable for $10,000 allegedly missing from a 


customer’s safe deposit box in the bank. The Banking Law Journal 
will print the text of the case when it becomes available. 





BANKING BRIEFS 





CIRCUMSTANTIAL EVIDENCE SUFFICIENT IN BANK 
CONSPIRACY CASE 


Defendants, a bank teller and customer, were indicted jointly on 
thirty-three counts for conspiracy and misapplication of bank funds over 
a period of three years. The defendants worked a fictitious deposit scheme 
and also claimed to have been victimized by a holdup to which they alone 
were witnesses. The court ruled that even though the government had 
relied considerably on circumstantial rather than direct evidence in prov- 
ing its case, under such circumstances where the acts of conspirators 
were not likely to be in the open, the evidence was sufficient to support 
a finding of guilt by the jury. See United States v. Nystrom, United 
States District Court, W.D. Pennsylvania, October 21, 1953. 


DEPOSITOR’S ACTS HELD NOT TO RATIFY 
BANK’S MISTAKE 


A bank without authorization paid ten drafts amounting to $2,500 
drawn on its depositor. Later the depositor borrowed $2,000 from the 
bank to replenish his account and later refused to pay this amount back 
claiming the bank still owed him the $2,500 wrongly paid out of his ac- 
count. The court ruled against the bank on the ground that the deposi- 
tor’s act of borrowing money from the bank after it has made the 
erroneous payments was in no way a ratification of the bank’s action for 
which it was fully responsible. See Gates v. Bank of America National 
Trust & Savings Association, et al., District Court of Appeal, 261 P.2d 
545. 


ORAL AGREEMENT INADMISSIBLE TO ALTER 
TERMS OF NOTE 


The Arkansas Supreme Court has ruled that the maker of negotiable 
notes could not introduce evidence at trial showing that by an oral agree- 
ment between himself and payee, the notes were to be paid only from 
the proceeds of sale of certain property. The court pointed out that 
precedent and statute required that negotiable instruments not be en- 
cumbered by collateral conditions. See Atkins v. Garner et al., Supreme 
Court of Arkansas, 261 S.W.2d 267. 
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TRUST DECISIONS | 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Proof Insufficient to Establish Gift of Bank Accounts 





Schlegel v. Chase National Bank of New York, Supreme Court, Appellate 
Division, New York, Nov. 10, 1953 


Plaintiff sought to establish that decedent had made a gift to him of 
six bank accounts. His proof of the gift included an envelope which he 
alleged had contained the bank books and on which decedent had written 
“Property of Oswald Schlegel, 805 Madison Avenue, New York.” It 
also included testimony of a doctor who said decedent pointed to a closet 
in her room and said there were bank books there which she had given 
plaintiff, but that he had been too much of a gentleman to take them 
away. The court ruled that this proof was not the clear and convincing 
proof required to establish a gift since there was insufficient evidence to 
show the bank books were ever in the envelope or that these particular 
books were the ones in the closet referred to by decedent. 


Administrator Cannot Be Bank Director 





Opinion, Attorney General of Missouri, August 6, 1953 


The Attorney General of Missouri has ruled that a person who holds 
bank stock in his capacity as administrator of an estate does not hold 
such stock “in his own right” and therefore cannot be elected a director 
of the bank solely on the basis of such stock ownership. 


Executor Upheld in Selling Realty to Legatee 





Tate v. The Callaway Bank, Kansas City Court of Appeals, Missouri, 
October 5, 1953 


An executor sold a parcel of real estate to one of the legatees of the 
estate. Another legatee objected that the price received was too low 
since the realty had sold prior to decedent’s death for $15,000 and the 
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executor sold to the legatee for only $5,500. The court ruled in favor 
of the executor. Even though the evidence as to the value of the real 
estate was conflicting, the executor acted in good faith in selling to the 
highest bidder and for a price only slightly lower than the value as found 
by appraisers appointed by the court before the sale. 


Corporate Fiduciary Permitted to Retract Renunciation 





Estate of Wetzel, Surrogate’s Court, New York, 130 N.Y.L.J. 858 


A trust company was named cotrustee with an individual under 
decedent’s will but renounced its appointment. The individual trustee 
served alone until his death at which time all the persons interested in 
the trust requested the court to permit the trust company to act as 
trustee. The court granted this request and permitted the company to 
retract its renunciation and act as trustee with full discretionary powers 
since decedent had intended that after the individual trustee’s death, the 
trust company would act as trustee with the powers the individual pre- 
viously had. 


Wills Insufficient to Establish Joint Tenancy 





Estate of Gabler, Wisconsin Supreme Court, November 3, 1953 


Decedent and her husband made reciprocal wills reciting that their 
entire estates were held jointly with the full right of survivorship. How- 
ever, before decedent’s death, her husband withdrew funds from their 
joint checking account and used them to buy postal savings certificates 
and stock, half of which were put in her name and half in the husband’s 
name. Under these circumstances, the court held that the joint tenancy 
in which the money was held in the checking account was not reestab- 
lished for the certificates and stock merely by the terms of the wills and 
that therefore the wife died owning these assets individually. 


Ohio Adopts Version of Prudent Man Rule 





An amendment to the Ohio Code which became effective November 
7, 1953 incorporates the so-called prudent man rule for fiduciaries in 
the state investing trust funds. It provides that up to 35% of a trust 








294 THE BANKING LAW JOURNAL 


fund may be invested in common stocks and other securities including 
shares of investment companies if such securities “may be lawfully sold 
in Ohio and investment is made only in such securities as would be ac- 
quired by prudent men of discretion and intelligence in such matters 
who are seeking a reasonable income and the preservation of their cap- 
Mal, ...” 


Corporate Fiduciary Upheld in Retaining Decedent’s Business 





In re Security Trust Company of Rochester, Surrogate’s Court, New York, 
June 26, 1953 


Decedent’s will gave his executor power to retain securities and prop- 
erty owned by him at his death but did not specify that the executor 
could conduct any business. Decedent’s widow objected to the executor’s 
continuance of two corporations which were substantially owned by 
decedent on grounds that by keeping the corporations in existence high 
taxes had to be paid and various reserves had to be maintained which 
cut down on the widow’s income. The court, even though it agreed that 
funds had to be used for taxes and reserves, held it would not interfere 
with the exercise of the executor’s discretion in keeping the corporate 
form during the period of administration. 


Formalities of Amending Trust Must Be Followed 





Phelps v. State Street Trust Company, Massachusetts Supreme Judicial 
Court, Nov. 5, 1953 


An individual who created a living trust reserved the power to amend: 
it “by an instrument in writing acknowledged and delivered to the 
trustees” who had to consent to such an amendment. The highest court 
in Massachusetts has ruled that under the terms of the trust instrument 
to be effective an amendment must be acknowledged before a public 
officer authorized to take acknowledgments. Moreover, since this for- 
mality was not entirely for the benefit of the trustees, their waiving the 
acknowledgment was not effective to validate an amendment. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Proceeds of Insurance Policy Not Includible in Gross Estate 





Second National Bank of Danville, Mlinois v. Collector, United States Court 
of Appeals, Seventh Circuit, January 12, 1954. 


The Court of Appeals of the Seventh Circuit has ruled that proceeds 
of an insurance policy are not includible in decedent’s gross estate where 
decedent’s only incident of ownership in such proceeds were her rights 
to receive a 3% annuity during her lifetime and to appoint a contingent 
beneficiary at the time of her death. The court ruled that these rights 
did not include the right to appoint by will which might have made the 
proceeds taxable under I.R.C. 811 (f) nor did they give rise to an interest 
in the proceeds so as to make them includible in her gross estate under 
I.R.C. 811 (a). 


Claim for Refund of Estate Taxes 





A Commerce Clearing House report published recently indicates that 
where there are two or more representatives of an estate, only one of 
them need sign Form 843 which is the form for claiming a refund of 
estate taxes. Before payment of the refund, however, the Bureau may 
require all estate representatives to certify that they are currently act- 
ing on behalf of the estate since the refund check is sent to all of them 
even though only one filed the claim. 


Debts Give Rise to Deductions Though Not Paid from 
Estate Assets 





North Carolina, Opinion of Attorney General, September 23, 1953 


Decedent died leaving certain property which was not subject to the 
payment of his debts. His wife paid the debts out of her own funds. 
Under these circumstances the debts do give rise to deductions from 
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the gross estate under North Carolina revenue statutes. It should be 
noted, however, that such debts do not give rise to a deduction under 
Federal Estate tax law, I.R.C. §812(b). 


Recent Ruling Concerning Person Preparing Tax Return 





Revenue Ruling 54-36, L R. B. 1954-4, p. 8. 


A recent Revenue Ruling points out that there is no reason an at- 
torney or agent who prepares an estate tax return for a taxpayer cannot 
later join the taxpayer in establishing that an item of property shown on 
the return in fact has a lower value than at first reported. 


Court Accepts Opinion of Estate’s Expert Witnesses for Valuation 
of Bank Stock 





Estate of Albert I. Wolfe, 13 United States Tax Court Memorandum, 
January 15, 1954. 


Decedent owned 460 shares of stock in an Ohio bank which had to be 
valued for estate tax purposes. The court substantially accepted the 
valuation of the estate’s expert witnesses, placing only a slightly higher 
value on the stock because it believed the witnesses did not give enough 
weight to the bank’s earnings in making their evaluations. 


Court Considers Many Factors in Evaluating Stock 





Montgomery v. Commissioner of Internal Revenue, 12 U. S. Tax Court 
Memorandum, December 7, 1953. 


In valuing a decedent’s shares of stock in a closely held corporation, 
the Tax Court raised the $300 and $325 per share valuations placed on 
the stock by estate representatives to $550 and $625 respectively by 
taking into consideration not only the book value of the stock as the 
Commissioner had urged but also the history of company earnings, the 
fact that it was a closely held corporation, the company’s dividend 
record, the price received on other sales of the stock, the lease troubles 
the company was having, the repairs the company was making at one of 
its stores, the expertness of company management and the opinion of 
the value given by expert witnesses. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Recession Cures 


REPORT entitled “Defense 
Against Recession: Policy for 
Greater Economic Stability,” is 
the latest of a series of studies by 
the Research and Policy Commit- 
tee of the Committee for Economic 
Development. This report, a long- 
range appraisal of the country’s 
ability to resist and recover from 
economic declines, is the result of 
approximately two years of re- 
search and discussion involving 
many of the nation’s leading busi- 
nessmen and economists. 

According to the CED, since the 
“Great Depression” many changes 
have occurred in the Federal 
budget and other Government 
programs. These changes, it is ob- 
served, help to cushion declines by 
sustaining consumer income and 
demand. Specific items are unem- 
ployment compensation, social se- 
curity and farm price supports. 
Also noted is the fact that tax pay- 
ments decline rapidly in a reces- 
sion, thus helping to sustain 
private incomes. 

The CED continues to espouse a 
balancing of the cash budget under 
conditions of high employment. 
Such a policy, it emphasizes, uti- 
lizes the stabilizing effect of the 
automatic drop in Federal tax 
receipts and rise in certain Gov- 
ernment expenditures during a re- 
cession. Attempts to increase 
taxes to balance the budget during 
a recession, it is pointed out, only 


tend to stimulate further decline. 
Some provision for an increase in 
the Federal debt limit is required, 
since Government activities in a 
recession would be severely re- 
stricted without some provision 
for an increase in the Federal debt 
limit. 

Should the various stabilizing 
factors—supplemented by flexible 
monetary policy and other more 
general measures — prove insuffi- 
cient, other more potent devices 
are recommended by the CED. It 
declares that the Government 
should be prepared to make vigor- 
ous use of its more powerful but 
less flexible instruments, such as 
public works programs and large- 
scale tax cuts. Cutting present 
high tax rates would reduce taxes 
by billions of dollars and could off- 
set, on very short notice, a ma- 
terial proportion of the decline in 
private after-tax income which 
occurs in a recession. 


More Government spending, of 
course, can increase total expendi- 
tures for goods and services, but 
the CED is of the opinion that 
such a program cannot take effect 
as quickly as tax-cuts. However, 
because some advance plans and 
preparations have been made in 
the direction of increasing Federal 
construction expenditures by 
about $1.5 billion, its effect could 
probably be felt within a year af- 
ter the decision is made to under- 
take the expansion. In connection 
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with state and local construction, 
the possibilities of quick accelera- 
tions of such work are less certain. 
This is due to inadequate prepara- 
tion and financial difficulties, al- 
though these limitations are not 
believed to be insuperable. 

One important recommendation 
is that the Administration should 
be given clear authority to adjust 
the terms of Federal loans and 
loan guarantees to the needs of 
economic stabilization. In the 
Committee’s opinion, these should 
be coordinated through a Federal 
Loan Council, which would include 
the chief agencies involved. Be- 
cause generally easy terms are al- 
ready in force, the possibility of 
further easing is restricted. How- 
ever, there appears to be some 
room for easier terms in connection 
with modernization loans and 
mortgages on higher priced homes. 

Large-scale direct lending is re- 
garded by the CED as an emer- 
gency measure. It adds that direct 
emergency instruments “add up to 
a powerful package, more powerful 
than has previously been available, 
chiefly because of the potentialities 
of tax reductions.” It warns that 
“These instruments are not so flex- 
ible, their effects not so predict- 
able, that they can be combined 
into a program for precise control 
of the level of economic activity. 
But if used with determination and 
skill they can help protect us 
against serious, prolonged reces- 
sions.” 


Consumer Spending 


The Federal Reserve Board’s 


ninth annual survey of consumer 
finances indicates that consumers 
are less confident about their 
financial prospects this year than 





THE BANKING LAW JOURNAL 


they were a year ago. More speci- 
fically, this means that they intend 
to buy fewer new cars, houses, 
furniture and appliances. 

Field work on this survey, like 
its predecessors, was made by the 
University of Michigan, which in- 
terviewed 2,800 persons in 66 
sampling areas in the nation dur- 
ing the early months of this year. 
While the survey is regarded as a 
“representative sample” of total 
consumer population, the Board 
warns that there is not necessarily 
any relationship between con- 
sumer plans at the beginning of 
any year and their subsequent 
buying behavior during that year. 
It is true, however, that such a 
close relationship has existed in 
past years. 

Although consumer spending 
plans appear to be downward as 
compared with 1953, they are the 
equivalent of some earlier years 
which were good by any normal 
standards. Some of the findings of 
the survey are as follows: 

1. There is a tendency to delay 
purchases until later in the year. 

2. Generally speaking, consum- 
ers anticipate that prices will re- 
main steady. However, while one- 
third think that prices will decline, 
only one-sixth look for price ad- 
vances. 

3. With respect to economic 
prospects, most consumers express 
the opinion that conditions will be 
“generally good” for the year, al- 
though a “sizable number” feels 
that they are unfavorable. 

4. Of all consumers interviewed, 
about 14 per cent anticipate a de- 
cline in their income in 1954; the 
comparable figure in 1953 was 10 
per cent. 

5. Consumers now indicate a 
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preference for Government bonds 
and savings accounts, trending 
away from real estate and common 
stock. 

6. The proportion of consumers 
planning to buy new automobiles 
in 1954 is smaller than in early 
1950 or 1953; however, it is larger 
than in early 1951 or 1952. The 
proportion planning to buy used 
cars is unchanged from last year, 
although lower purchase prices are 
expected. 

7. Intentions to purchase re- 
frigerators and television sets ap- 
pear to be fewer than in 1953; 
however, plans to buy washing ma- 
chines seem to be well-maintained. 
For houeshold durable goods as a 
whole, the frequency of planned 
purchases of one or more durable 
items is smaller than in early 1953 
but greater than in early 1952. 

8. Fewer consumers plan to buy 
homes this year than in 1953, al- 
though the number is about the 
same as in early 1952. 

9. While consumers are wary of 
both car and home purchases this 
year, intended purchases of both 
for 1954 and 1955, combined, is 
about the same as anticipated pur- 
chases for the two-year period 
1953-54. 

Reports released by two other 
Government agencies indicate that 
business men intend to spend 
about 4 per cent less for new plant 
and equipment than the 1953 out- 
lay. However, both the business 
and consumer outlays suggest that 
spending in these areas will remain 
sufficiently high to provide strong 
support for economic activity. 


Public Works 


“When private spending dips, 
however slightly,” states a recent 
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issue of Business Conditions of the 
Federal Reserve Bank of Chicago, 
“attention naturally focuses on 
public agencies as potential gap- 
fillers.” By any criterion, the Chi- 
cago Reserve Bank comments, the 
“needs” of state and local govern- 
ments are large. Because the back- 
log of construction requirements is 
over $100 billion, there is a com- 
mon expectation that state and 
local capital spending will continue 
its steady post-1945 rise, and help 
to sustain business activity. 

It is obvious that the need for 
public facilities is sufficient to take 
up the slack in private spending. 
That is not the problem. The main 
question is where the funds for 
such construction will come from. 
No parallel with the post-war ex- 
pansion is in order, since most of 
that period’s construction money 
came from sources which can now 
be tapped to only a limited extent. 
Then, sources of funds were war- 
accumulated “surpluses,” state tax 
revenues which rose along with 
soaring sales and income, higher 
local property tax rates, and large- 
scale borrowing. 
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Financial reserves which the 
states built up during the 1942-47 
period, aided by considerable bor- 
rowing, account for the present 
rate of construction expenditures. 
On the other hand, local govern- 
mental units, because of legal lim- 
its on year-to-year carryovers, did 
not generally pile up surpluses dur- 
ing the war and early post-war 
period. Due to the fact that they 
have lacked such a cushion, they 
have resorted to extensive borrow- 
ing and have pushed up property 
tax rates to keep abreast of rising 
property values. In addition, they 
have adopted a variety of supple- 
mental, non-property taxes. 

Total state revenues have risen 
sharply and steadily since the end 
of the war. The 1946 figure of $6.3 
billion rose to $13.6 billion in 1952. 
During this same period, however, 
outlay on current operations and 
financial aid to local governments 
(for noncapital purposes) jumped 
from $4.7 to $11.0 billion. And 
today, expenditure on new con- 
struction can claim an even smaller 
portion of the state revenue dollar 
than was available in 1946. 

It is thus apparent that current 
revenues in the post-war boom 
period barely enabled the state 
and local governments to keep 
abreast of rising unit costs of op- 
eration and expanding work loads. 
The “surpluses,” current borrow- 
ings, new income sources, and 
higher tax rates all helped to sup- 
port the growing volume of omy 
for capital purposes. 

According to the Chicago Re- 
serve Bank, one of the most prom- 
ising possible sources of additional 
income is further exploitation of 
user charges and taxes. These are 
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means of recovering the cost of 
services rendered by charging fees 
proportional to use or benefit, and 
local governments urgently need 
them in order to finance their con- 
struction programs. Construction 
and maintenance of highways is a 
good example of the kind of public 
expenditures that can be paid for 
in this way—via tolls, local shares 
in state-collected fuel taxes, special 
assessments levied upon benefitted 
property, and the like. Sewage dis- 
posal, water supply, airport and 
transit facilities, similarly can be 
acquired or built and operated at 
the expense of those using them. 
“More widespread adoption of this 
device,” it is observed, “offers 
promise as a way of unburdening 
present general tax sources of a 
part of the load they now sup- 
port.” 

Declining sales, income, and 
property tax revenues make the 
states and cities afraid of borrow- 
ing for new projects. Despite re- 
ceding business activity, however, 
there is a demand for some new 
projects to be financed by their 
uses, and revenue bonds could be 
sold for such purposes. More user 
financing and more revenue bonds 
offer the one way that state and 
local agencies can help offset even 
a dragged-out set back from their 
own resources, with a minimum of 
Federal Government props. 


Money in Use 

To meet every-day business and 
personal needs, about $30 billion 
of coins and bills are required. For 
all those 14 years of age and older, 
this amounts to about $260 per 
person. 

Of this $30 billion, about $2.8 
billion lies in the vaults of com- 





THE BANKING LAW JOURNAL 


mercial banks, ready and available 
for any depositors who may need 
it. A substantial amount of cur- 
rency and coins is also held by 
business to take care of cash trans- 
actions, payrolls and the like. This 
amounts to roughly $5 billion. 
Excluding other minor nonper- 
sonal holdings, this leaves roughly 
$21 billion of cash held by individ- 
uals. People use this money for 
two purposes—to cover day-to-day 
purchases and to “store” their re- 
serves and savings. How big this 
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“storehouse” is, no one really 
knows. However, on the assump- 
tion that bills $50 and over are 
used largely for this purpose, all 
smaller denominations may be re- 
garded as necessary for spending 
purposes. On such as basis, indi- 
vidual users have about $14 billion 
available for spending purposes— 
or an average of about $120 per 
person. 

It’s a safe bet, however, that you 
don’t carry that much in your wal- 
let. 


BOOKS. FOR BANKERS 





PRACTICAL FINANCIAL  STATE- 
MENT ANALYSIS. By Roy A. Foulke. 
New Third Edition. 1953. Pp. 710. 
$10.00. New York: McGraw-Hill. This 
is a new, thoroughly revised edition of a 
well-written reference book. It is written 
from the practical, every-day point of 
view of the business executive, the com- 
mercial and investment banker, the ac- 
countant, the credit executive. It gives 
the story of the development of the use 
of financial statements in American busi- 
ness and banking; describes the items 
which comprise financial statements and 
the techniques of sales analysis appli- 
cable to the small business; and covers 
comparative and internal analysis of 
balance sheets and income statements of 
commercial and industrial concerns both 
large and small. 

The author is vice-president of Dunn 
and Bradstreet, Inc. 


CREDIT MANUAL OF COMMERCIAL 
LAWS. New York: National Associa- 
tion of Credit Men, 229 Fourth Ave. 
1954. $10.00. This book is not a text- 
book; it is a top-desk tool to guide ex- 
ecutive decision on legal phases of 


business transactions from arrival of an 
order to receipt of the check. 

Among hundreds of legal topics cov- 
ered in latest developments are laws re- 





lating to bonds on public improvements, 
Federal and State; contracts; contracts 
and breach of contract; fraud and bad 
checks; leases; trust receipts; consign- 
ments; bulk sales; order cancellations; 
collection procedures; negotiable instru- 
ments; assignments of accounts receiv- 
able; trade acceptances; guaranties; 
bankruptcies and reorganizations; claims 
against estates of decedents. 

The summarization of regulations for 
International trade, export sales and 
credits includes operations and rules gov- 
erning procedure under the reorganiza- 
tions of federal agencies under the new 
Administration in Washington. 


INVESTMENT MANAGEMENT. By 
Harry C. Sauvain. New York. Prentice- 
Hall, Inc. 1953. Pp. 448. $7.65. In 
this volume the individual investor 
learns how to correlate his investment 
problem with his own particular re- 
quirements. He receives capable instruc- 
tion in the analysis of his financial needs 
and the formulation and development of 
an investment program to meet those 
needs. . 

Included is a complete description of 
the various types of government and cor- 
porate securities, as well as an informa- 
tive discussion of the operation of the 
securities markets and the investment 
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banking process. The investment poli- 
cies of banks, insurance companies, in- 
vestment companies and fiduciaries are 
also examined in detail. 

Although thoroughgoing in its presen- 
tation of the many aspects of investment 
management, clear and concise treatment 
enables the investor to absorb import- 
ant financial facts with ease. This is 
particularly fortunate since a compre- 
hensive work of this nature more than 
often proves burdensome to the average 
layman. 

This book is useful, authoritative and 
palatable. 


COMMON STOCK VALUES AND 
YIELDS. By Wilford J. Eiteman and 
Frank P. Smith. Ann Arbor, Michigan. 
University of Michigan Press. 1953. 
Pp. 35. $1.75 paper. This latest research 
paper of the “Michigan Business 
Studies” series examines common stocks 
as long-term investments, with particu- 
lar emphasis on investment yields. It 
concerns itself with the intrinsic long- 
term merits of common equities as an 
investment medium. 

Professors Eiteman and Smith reach 
the conclusion that, if our economy con- 
tinues to grow and expand, common 
stocks will maintain the upward trend 
pattern of the past fifty years. They 
acknowledge that a program of purchas- 
ing common stocks at regular, stated 
intervals is not suitable for all security 
buyers. However, they believe that a 
person interested in building a portfolio 
to obtain investment income may find 
such a procedure attractive in the way 
of results. 


PRACTICAL FORMULAS FOR SUC- 
CESSFUL INVESTING. By Lucille 
Tomlinson. New York. Wilfred Funk. 
Pp. 296. $4.50. To overcome the “emo- 
tional handicaps” of security buying the 
author illustrates how the simple pro- 
cedure of investing a small amount of 
money at frequent, regular intervals can 
result in satisfactory long-term experi- 
ence. 

Of particular interest is the chapter de- 
voted to the subject of planning of a 
security program for immediate protec- 
tion and future retirement income. This 
is achieved through a combination of 
life insurance and regular purchases of 
stock. 

Fomulas developed by institutional in- 
vestors are discussed, and the methods 
of procedure and experiences of numer- 
ous educational institutions are described 
in detail. Also included are those plans 


YOUR INVESTMENTS. 
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devised by various investment counselors 
and other organizations. 

This volume is designed for the large 
or small investor, as well as for the 
trustee and institution. It is well con- 
ceived and well done. 


1954 Edition. 
By Leo Barnes. New York City. Amer- 
ican Research Council. 1954. Pp. 95. 
$3.00. The ordinary questions that oc- 
cur to the average layman are covered 
in this popularly written booklet. Mut- 
ual Funds, formula plans, the technique 
of buying and selling securities, and 
other market and security matters are 
treated in concise fashion. The small 
investor will find it of value. 


PRESS RELATIONS AS VIEWED BY 


THE PRESS. New York: New York 
State Bankers Association, 33 Liberty 
Street. 50c. This pamphlet contains the 
transcript of a panel discussion on bank 
press relations which was participated in 
by Neil D. Callanan, vice-president, 
Manufacturers and Traders Trust Com- 
pany of Buffalo as moderator and H. 
Eugene Dickhuth, special banking-finan- 
cial writer of the New York Herald 
Tribune; Paul F. Dorris, publisher of Tri- 
County Weekly Publications, Arcade, 
N. Y. and George A. Mooney, banking 
editor of the New York Times. 


HOW TO FINANCE REAL ESTATE. 


Second Edition. By Stanley L. Mc- 
Michael and Paul T. O’Keefe. New 
York: Prentice-Hall. 1953. $5.75. This is 
a brand new revised edition of the only 
book available today that completely 
covers every aspect and angle of real es- 
tate financing. It gives complete details 
—including hundreds of tested financial 
techniques—on where and how to secure 
loans for every type of real estate 
transaction. This is an indispensable 
book in the real estate field. 


GUIDE TO PENSIONS AND PROFIT 


SHARING PLANS. By Robert S. Holz- 
man. Mount Vernon, N. Y. Farnsworth 
Publishing Co., 11 West Prospect Ave. 
Pp. 64. $1.50. 1954. This booklet, writ- 
ten in language as easily understandable 
to the layman as to the lawyer, con- 
sists entirely of questions and answers. 
It defines exactly what is meant by pen- 
sions and profit sharing plans. This 
book should be a handy reference and 
useful guide for life underwriters and the 
attorneys, accountants and trust officers 
who make up the complete estate plan- 
ning and “business advisory” team. 








THE BANKING LAW JOURNAL 303 


THE LIMITS OF TAXABLE CAPAC- 
ITY. Princeton, N. J. Tax Institute, 457 
Nassau Street. 1953. $5. This is a sym- 
posium discussion on the political and 
economic limits to the taxing power. 
This symposium program was arranged 
by a committee headed by Professor 
Paul J. Strayer of Princeton University 
and attention was centered principally 
on taxable capacity. 


PUBLIC ACCOUNTABILITY OF FOUN- 
DATIONS AND CHARITABLE 
TRUSTS. By Eleanor K. Taylor. New 
York: Russell Sage Foundation, 505 
Park Ave. 1953. Pp. 231. $3.00. Traces 
the development of state regulation un- 
der the courts and legislatures and 
presents an analysis of the regulatory 
machinery in 12 states with brief con- 
sideration of Canadian and English law; 
it also offers a recommended program. 


MAJOR PROBLEMS OF UNITED 
STATES FOREIGN POLICY. 1954. 
Washington, D. C. The Brookings Insti- 
tution. Pp. 429. 1954. $4.00. This is the 
seventh of the Brookings series of an- 
nual volumes dealing with problems of 
the foreign policy of the United States. 
Gives a brief survey of the present world 
situation, outlining in a general way the 
character of international relations since 
the end of the war and the efforts made 
by the major powers to co-ordinate these 
relations in international organizations. 


THE FRONTIERS OF ECONOMIC 


KNOWLEDGE. Essays by Arthur F. 
Burns. Princeton, N. J. Princeton Uni- 
versity Press. 1954. Pp. 367. $5.00. The 
author having been recently appointed 
as chairman of President Eisenhower’s 
Council of Economie Advisers, his views 
have become increasingly _ significant. 
This volume assembles sixteen of his 
most important essays, focus on the 
theme of economic growth and fluctua- 
tions. 


MONEY, DEBT AND ECONOMIC AC- 


TIVITY. By Albert Gailord Hart. New 
York: Prentice-Hall. 1953. Pp. 540. 
$9.00. This text is divided into five parts 
as follows: Banking and the Debt Struc- 
ture; Liquid Holdings, Money Payments 
and Prices: Fluctuations; Employment 
and Prices; International Monetary Re- 
lations; Stabilization Policy. 


LAW AND THE FARMER. By Jacob H. 
Beuscher. New York: Springer Publish- 
ing Company. 1953. Pp. 406. $4.95. 
This book covers each situation and 
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transaction in which farmers must con- 
sider legal rules and regulations such as 
problems of buying and selling farms, 
inheriting them; borrowing money; sign- 
ing notes; real estate and chattel mort- 
gages; diverting water onto a neighbor’s 
land; fences and borders; rights in 
streams and lakes and many other simi- 
lar matters. 


ETHICS FOR MODERN BUSINESS 


PRACTICE. Edited by J. Whitney 
Bunting. New York: Prentice-Hall. 
1953. Pp. 269. $5.15. After a general 
consideration of the problem of ethics in 
business this book takes up the applica- 
tion of ethics in commercial banking; 
investment banking; advertising; sales 
practice; chain store operation; labor 
organization; personnel administration 
and insurance. The last part of the book 
considers remedial measures. 


AMERICAN FOREIGN ASSISTANCE. 


By William Adams Brown, Jr. and Red- 
vers Opie. Washington, D. C. The 
Brookings Institution. 1953. Pp. 615. 
$6.00. This book analyzes in detail the 
record of American foreign assistance 
from lend-lease to mutual security. The 
authors examine the circumstances giv- 
ing rise to various assistance operations 
in Latin America, Europe and the Orient. 
They trace the programs, analyze the 
policy issues that arose and appraise the 
results achieved. 


RESERVE RE- 
EXAMINED. New York: New York 
Clearing House Association, 77 Cedar 
Street. 1953. Pp. 165. This is a study 
of the credit control objectives, powers 
and techniques of the Federal Reserve 
System. It traces the development of 
the central banking system over the past 
40 years and presents suggestions and 
recommendations for strengthening the 
Federal Reserve Act. 


EXECUTIVE LEADERSHIP. An Ap- 


praisal of a Manager in Action. By 
Chris Argyris. New York: Harpers. 
$2.50. This book is an absorbing case 
study of an industrial executive’s rela- 
tionship with his subordinates and su- 
perior officers. It describes in detail how 
these men handled the daily problems 
involved in administering a unionized 
plant of nearly six hundred people. In- 
cidents ranging from the most co-opera- 
tive and harmonious to the most tense 
and frustrating are reported as_ they 
took place. 
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REAL ESTATE MANAGEMENT. By 
Charles H. Sill and Howard L. Bliss. 
New York: Prentice-Hall. 1954. $6.00. 
Written for property owners, persons 
engaged in the real estate business, 
banks and insurance companies dealing 
in property management, and college 
students studying real estate methods 
and techniques, this book covers all the 
aspects and fundamentals of real estate 
management. 

It is designed by its authors, who to- 
gether have more than 80 years of com- 
bined experience in the real estate field, 
to help the reader to avoid the pitfalls 
and solve the problems that arise every- 
day in the business. 


HOW TO MAKE YOUR HOME WORTH 


MORE. By Emanuele Stieri. New York: 
Prentice-Hall. 1954. Pp. 205. $4.95. 
Here is a “do it yourself” book that 
tells how to modernize your kitchen; 
how to make your basement more use- 
ful and attractive; how to improve your 
landscaping; how to make your attic pay 
dividends; how to modernize your bath- 
room; how to insulate. There are 24 
photographs in full color and 200 easy- 
to-follow illustrations. 


BUSINESS POLICY. By Charles L. 
Jamison. 1953. New York: Prentice-Hall. 
Pp. 580. $8.65. This book is designed to 
add to the understanding of the funda- 
mental principles of business from the 
viewpoint of management—particularly 
those executives whose decisions shape 
important policies of business under pri- 
vate ownership. Also, it analyzes the 
types of decisions top management must 
make and is intended to give a clearer 
insight not only into how business deci- 
sions are reached, but into the motiva- 
tion of businessmen in deciding what to 
do under varying circumstances. 

Policies can be carried out only 
through an organization of subexecutives 
and werkers. As different types of de- 
cisions on policy are studied, this book 
exrmines the organization best adapted 
ty their effective execution. It also gives 
an analysis of the general principles of 
organization. 

The general subject of policy forma- 
tion is studied. Four departments of a 
business organization, public relations, 
labor relations, sales and _ purchasing, 
that are more or less influenced by out- 
side pressures are set apart for special 
attention, followed by the policies of four 
other activities, finance, accounting, pro- 
duction and research, that are influenced 
primarily by internal considerations; 
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WE WELCOME CHURCH LOANS. By 


Lewis W. Harrison, Vice-president, Bank 
of Asheville, N. C. BANKERS 
MONTHLY. June, 1953. Page 7. By 
employing a plan which translates into 
immediate action the intention of every 
individual to contribute according to his 
ability, this bank has been able to make 
the formerly troublesome church loan a 
source of profit and good will. 


CHARGE ACCOUNT FINANCING BY 


BANKS. By Edward M. Donohue, 
President, Charge Plan Corporation, 
Franklin Square, N. Y. Bulletin Robert 
Morris Associates, June, 1953. Page 331. 
A description of the plan and its prob- 
able future development. 


COMMERCIAL BANK LOAN PRAC- 


TICES. By E. Lawrence Worstall, vice- 
president, Philadelphia National Bank, 
Philadelphia, Penn. Bulletin Robert 
Morris Associates, June, 1953. Page 325. 
A review of basic bank loan practice in 
handling applications and servicing ex- 
isting loans. 


TODAY’S PROBLEM IN SAFE DE- 


POSITS. By James A. McBain, vice- 
president, Chase Safe Deposit Company 
of New York. Auditgram. July, 1953. 
P. 28. Are your safe deposit operations 
safe and profitable? Author explains 
how to protect your lessees and how 
you can be safeguarded against a loss 
due to acts of omission or commission. 


EXPENSE CONTROL. By Harry E. 


Mertz. Auditgram. July, 1953. P. 15. A 
description of the system used by the 
Anglo California National Bank of San 
Francisco. Various classifications of ex- 
penses are listed and discussed. 


DIRECT VERIFICATION. By Peter J. 


Laninga. Auditgram. July, 1953. P. 11. 
The author discusses the advantages of 
verifying accounts as a deterrent to 
fraud, the cost of this operation, and the 
ways it can be conducted. 


NEW YORK’S GREEN ACRES PRO- 


GRAM. By Robert E. Watts, secre- 
tary, committee on agriculture, New 
York State Bankers Association. BANK- 
ERS MONTHLY. June, 1953. Page 14. 
The added incentive of public recogni- 
tion gave impetus to a banker-sponsored 
program designed to bring down the cost 
of feed for dairy cattle by encouraging 
farmers to replace high priced grains with 
home-grown top quality legumes and 
grasses. 
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35,159 Payroll Savers 


in Southern Bell...” 


MR. FRED J. TURNER, 
President, 

Southern Bell Telephone 

and Telegraph Company 






“Thrift is an old-fashioned virtue that has never gone out of style in 
America. It is one of the foundation stones on which our material well- 
being as a nation is built. The payroll deduction plan for the purchase 
of U. S. Savings Bonds provides a particularly convenient way for the 
individual to practice thrift, to invest in his country, help provide for 
its security, and accumulate a stake for the future.” 


True, thrift has never gone out of style 
in America. In fact, thrift is more 
fashionable today than in any previous 
period in our country’s history. 


For example: 


e 8,000,000 thrifty employees of 45,000 
companies—among them the 35,159 
men and women of Southern Bell—are 
investing over $160,000,000 per month 
in U. S. Savings Bonds through the 
Payroll Savings Plan. 


¢ In 1953, the Series E and H Savings 
Bonds bought by individuals—not banks 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 


or corporations—totaled $4,368,000,000. 


e Thanks to the support of the Payroll 
Savings Plan by industry and business, 
and the thrift of millions of Payroll 
Savers, the cash value of Savings Bonds 
held by individuals amounted to 
$36,663,000,000 at the end of 1953. 


A telegram, phone call or letter to 
Savings Bonds Division, U. S. Treasury 
Department, Washington, D. C., will 
bring you all the help you need to 
install a Payroll Savings Plan or build 
employee participation in your present 
plan. 
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ruelest enemy 
strike back 


THE FIGHT against cancer is being waged cease- 
lessly in the research laboratory, in the hospital, 
the doctor’s office. With new methods of diagnosis 
and treatment, medical science now has weapons 
to combat man’s cruelest enemy more effectively 
than ever. 


THESE LIFESAVING ADVANCES have been made pos- 
sible by the generous contributions of your fellow 
Americans. To them the Sword of Hope, symbol 
of the American Cancer Society’s attack through 
research, education and service to patients, gives 
assurance of continuing progress today... of 
greater gains tomorrow. 


JOIN WITH THEM in striking back with a gift to 
the American Cancer Society. 





American Cancer Society 
GENTLEMEN: 
(0 Please send me free information on cancer. 


O Enclosed is my contribution of $ 
to the cancer crusade. 


Simply address the envelope: 
CANCER c/o Postmaster, Name of Your Town 





